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LAND" DEFINITIONS 
TYPHS - USED TO TYPE IRRIGATED. LANDS 
• 
TYPE I - INTENSIVELY IRRrGATED CROPLAN.D. 
Usually have an adequate or . near!~ adequate water 
supply_ Generally devoted to raising row erops· C?r 
crops in rotation. Irrigation systems are generally 
wen developed and maintail')ed. 
.-
TYPE II - lRRLGATED CROPLAND WITH AN ADEQUATE 
. -
WATER SUPPLY .. 
Genera:lly devoted to raising hay crop·s or hay, 
small grains and pasture.· Irrigation systems. may 
not be as well developed and maintained as Type L 
TYPE III- MEADOW 'IRRIGA-TION o 
Ustially b~ve an adequate early seaaon water supply 
and may have an adequate yea!"' around supply. 
Usuany located at higher elevations and are devoted 
to raising n.ative or iD)prov-ed grass-legume hay .. 
lrrlgati:orl systems &"re generally poerfy developed 
and eontinnoas imgatkm is. common .. 
TYPE IV- OCCASIONALLY ffiRlGATBD,. P~TIAL SERVICE. 
• 
Lands irrigated sporadically or ir.regularly by water 
spreading systems or by conventional systems. 
Water supply may be limited. Native hay and 
pasture are the usual land uses . 
TYPE V - SUBIRRIGATF.D OR "SEEPED" L~NDS. 
Also referred to in this case as "Circle V" lands. 
Are not intentionally irrigated by receive sufficient 
water fmtn adjacent irrigated lands, canals~ and/or 
from streams to provide beneficial use. 
___ TYPE VI -
Lands irriga:ted sporadically or irregularly by con--
ventional system-s. They are poor quality and 
require a higb~r level of irrigation management o 
Water supply is adequate. Native hay and pasture 
are the usttal !and uses o 
. ·-
• 





























TYPE VII - IDLE LANDS . 
Lands once irrigated but not being currently used 
for irrigated crops. 
TYPE VIII - UNDEVELOPED ARABLE LANDS WITHIN WIND 
RIVER FEDERAL IRRIGATION PROJECTS (FIP's). 
Lands which have never been developed but 
which are of a type capable of production , located 
near an existing water delivery system • 
CLASSES - USED TO CLASS ARABLE LANDS 
CLASS 1 - Lands of high quality for irrigation which will 
yield high returns with minimum production and 
management costs. 
CLASS 2 - Lands of good quality with only minor deficien-
• Cles. 
CLASS 3 - Lands of fair quality having more serious 
deficiencies than Class 2 lands. 
CLASS 4 - Lands of marginal quality for irrigation, suitable 
mainly for s hallow rooted crops or pasture. 
CLASS 5 - Lands which have been p laced into a deferred 
status pending further investigation. 
CLASS 6 - Lands which do not mee t the minimum s tandards 
or requirements for arability under the Land 
Classification Standards used by HKM, and are 











































I. INTRODUCTORY STATEMENT 
This is a lawsuit brought by Wyoming to adjudicate all 
rights to the use of water in the Big Horn River system and all 
other sources within Water Division No. 3 of the State. 
Water Division No. 3 is for all practical purposes identical 
with what is known as the Big Born River drainage basin. By 
statutory definition it also includes the Clark's Fork drainage 
and tributaries. It includes many Federal entities, the largest 
being the Wind River Indian Reservation, and the Shoshone and 
Big Horn National Forests. Others include the East Fork Winter 
Elk Pasture, the Sheridan County Elk Winter Pasture, the Yel-
lowtail Wildlife Habitat Management Area, the Middle Creek 
Drainage Area of Yellowstone National Park, the Big · Horn 
. 
Canyon National Recreation Area, and numerous water public 
reserves, water wells and stock driveways upon Federal lands 
administered by the Bureau of Land Management (BLM). 
Division 3 also includes all tributaries to the Wind River. 
The Wind River travels from its origin southeasterly, draining 
the eastern slopes of the Continental Divide and westerly in-
clines of the Owl Creek Mountains. It then curves south of the 
Riverton area and begins a route northeast to the Montana line. 
As ' t travels throu-gtrthe geolo-gtcally famous canyon nortll of 





















includes the remainder of its coarse and all of its tributaries in 
Wyoming • 
The evidence is undisputed that Wyooing has traditionally 
administ-ered water laws in full accord with her statutory 
doctrine of prior appmpriation - first in time, first in right. 
State .officials have brought · administrative and judicial pro-. . 
eeedings to eaneel water rights they knew to be totally non-
. ._ .. 1 
used or otberw.ise in ~lation of State lmf. Wyoming requires 
annual reports from her water officials within the province of 
. . 
the State Engineer, and ,requires reports of County officials 
. 
regarding water usage in their particular jurisdictions. 
Water Division 3's Chief Admini.Str.ative Officer is a Super-
. ' intendent din!etly ~onsible to the State Engineer. He has 
• 
21ev.eral people -working under him who are water eom~sioners 
• 
or b:ydrographerB. and the State employs one neb hydrograph-
er in Di'Vision 3. The rest of the · employees concerning the 
-. 
the 1••e of water in Wy.oming ~ called water 
~ 
iiotle%'8y an.d are employ.ed by the County. There are 
approx;mately 11 so etnployed in Water "Division 3. In addition 
to his clrlef duties within the Division, a Water Division 
Superintendent sits as a member of the Stat:e Board of Control. . 
·Wyom;ng is divided into four such Water Divisions and those 
.COmmissioners, plus the State Engineer, constitut.e h~r Board of 
Control. 
2 
Exclu.db"qf tbe United States. as trustee for the Tribes • 
• • 
and the Wind Rift!" In<Uan Resef"vation Tribes. several thousand 
defendants :in -th:i8 action hold an interest in over 812. 000 acres 
of farm and ranch lands in the Big 11om Basin of Wyoming 
(Division 3). In rounded figures as · of . the end of 1981, about 
1. Tr. p. 121, November 26, 1979. 































653,513 acres received water by virtue of adjudicated rights 
and 158,217 by permits (unadjudicated rights). 
3 
Volumes deliv-
ered vary, of course, from year to year de.pending upon nature 
and priority dates involved . 
• 
A Commissioner's duty is to deliver water to appropriators 
entitled to water in priority. On years of "abundant" water, 
deimed as flowing stream water in excess of that amount neces-
sary to satisfy all existing pre-1945 appropriations on said 
stream, appropriators may take an additional cubic foot per 
second over and above 
of one cubic foot per 
the statutory limitation or quantification 
4 
second per seventy acres. In such 
areas on given wet years. there is a minimum of regulation and 
supervision. In years of scarcity or low flows, reJ!U}ation and 
5 supervision increases accordingly. 
Nothinp: in Wyoming's laws provides a right to the use of 
water for any Federal entity unless that right conforms to State 
-. 
law as in the case of any other water user. In other words, 
Wyoming does .not recognize a reserved right inuring to the 
benefit of the United States, whether as a proprietor or as a 
guardian of installations or of peoples located within Water 
Division 3. This is an accepted fact that has existed since the 
adoption of the Wyoming State Constitution by Congress and her 
admission as a state in 1890. 
Federal officials in charge of the first irri~ation and 
reclamation projects in Wyoming understood this western water 
concept ·and filings were made in the office of the State Engi-
-
neer for the irrigable acreage of the respective Federal projects 
3 . Tr. p. l5255. · 
4. w.s. 41-4-320. 














as eaeh was -established in Wyoming. As is later detailed in 
se;veral portions of this Report, with tJ1e op~ning of tlle ceded 
land of the Wind River Indian Reservation in 1905 and its 
• -
settlement by non-Indians_, there began tp be f"llin-gs in the 
State Engineer's office fol," certain lildian lands in behalf of 
Indians in the ~diminishedn or remaining portion of the Reser-
• 
vlltion. • 
• . . 
A. THE WINTERS DECIS10N 
About this same tilfie·, controversv between settler and . ' . -
Indian eame to a head in Montana and grew into a dispute that 
. 
found i:ts way to the United States Supreme C<mrt in 1901. On 
J'anue.ry 6, 1908, the United States Supreme Court in Winters v. 
United States, passed down a decision which is still rever\)enrt-
ing throughout the w-estern United States. 1 
~. 'The northern po:rt..i-on of Division Jllo. 3 c~tains one of the 
fir.at P'eder.al 1n-igatiou project• in the N·at.ioft~ tu 
AotJboue lroj~ .authorhed by t~ bt!cretary of ~erip~, 
bili~uary 1'9, 1'9,.()4. It i s served . by State awarded water 
-ri:ghts which dat:e from November 5, 1 905. One of the first 
irrigation district~ in tb.e Nation, fa-r predating t:be 
Federal .pr>Qjec.ts, i.s the Cody Canal served by State wate-r 
rights dating as early as 1896. 
7. W-inters v. Un.i-t:ed States, 207 U.S. 564 (1908). For a 
thorough dise,u.,ss.ion of this momentous matter and its 
effect~ see Scott M. Matheson, Jr., "Indian Reservad Wate~ 
tights," The Win:ters of Our Discontent, 88 Yale Law So.ur-
nal, L69&-1712 (1979) ,. 1: am indebted to Professo-r J·ohn -
Hinekley of Powell, Wyoming, f or Volume KIII, West.eTn 
His-torical Quarterly No. 1., published b' Utah State 
• 
- --.uDuiver . si.ty, with-an-ar.t:-i.cle- by: No.rr..is- Hundley-h .... -. -en t-i.tled-----
''The Winter.s Decision and In.dian Water Rights, a Mystery 
hexamine.d'• ( 19.82). Th.is article provided the following _ 
"sampling" of "deci sions and literature stemming from 
Wtnters refl~ting the cpnfusion and documenting the larger 
importance of the Indian water rights question for the 





































Pages of this report and many hours of the trial in this 
adjudication are devoted to the proposed final application of 
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• - . 
• 
• 
rE;,served right for Indians and. if any, their reserved ri'ghts 
• 
date is the date of State awarded permits granted to them prior 
• • • 
to and during the .Winters Doctrine era. The United States and 
' • 
tbe Tribes argue that the Winters Doctrine res.ults in ali entitle-
• • . 
ment with an 1868 priority date to the Indians of water for all .. 
of its historically inigated lands plus an aw&J"d of water in 
• 
• 
quantities to irrigate all practicably irrigable acre.s on the 
• 
Reservation, twenty pe;rcent (20%) thereof for future genera- . 
tiona, plus reserved water for other. u~es. 8 Winters provides 
that a l"e.servation of water in favor ·of Indians Will be implied . 
from the Treaty whereby the Indians , having the light to . . . 
occupy and use vast areas of land, ceded to the United States 
. 
all those lands except the relatively small tract which was set 
• 
ap.art for their Reservation. As is usual in .such magnificent 
. 
pronouncements • there was no actual quan~fi~ation of ·water. 
nor a rule provided to serve as a guide in scope or effect in . -. 
litigation such as this. 
• 
Winters held that the Treaty date - in Water Division 3 
this would be July 3, 1868 - implicitly reserved. from appropria-
• 
tions under State law an amo·unt of water sufficient fo-r irriga-
tion purposes. '"which would be necessarily continued through 
• 
the years, its priority l"elating bac)t to the Treaty date . " 
' • 
Winters rejected the notion that Congress' admi-ssion of tbe 
State to statehoo~ abrogated the reservation of waters. 
For over 100 years citi.zens of the Territory and of 
Wyoming in the Big Horn Basin have lived either adjacent to 
• 
- - lndi'8.ftS-n-ear-or on-ceded lands- within-the - para.meters-o.f -1h'8- ----
Indian Reservation, or downstream of the Reservation along the 
remainder of wnat is known as the Big Born Basin, northward 
- - - ---· 8. For a detailed statement of c l aims of the Tribes and of tbe 
United States on behalf of the Tribes; see infra. (Indian . . . . . 
Claims); also. see sutmDary under "Groundwater". infra. 
- 6 -
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to the Montana Line. In 1905 the Riverton Reclamation Project 
• 
and ongoing homestead laws brought thousands of non-Indian 
settlers to the ·area. In a few instances over the decades. 
Indians who had taken lands in fee unde~ the General Allotment 
. 
Act, had conveyed to non- Indians, thus creating yet another 
class of water users with unique legal problems of their own • 
• 
As stated · in. the Scott M: Matheson, Jr. , treatise referred 
to on several occasions in this report, the water law system of 
Wyoming cannot "readily accommodate the Winters Doctrine be-
cause the Indian reserved right is not limited by the same 
conditions as an appropriation right." Legal recognition of the 
. 
Indian reserved right occurred 75 years ago, but important 
questions about the right's basic elements continue to remain 
unanswered and cau.se numerous serious, continuing disputes. 
"Neither courts nor legislatures nor agencies have defined the 
two key elements of the Winter~ right : its scope, including 
' 
quantity .of water effected and the priority of that right in its 
uses, including transferability of the right and permissible 
applications of Winters water ;:m the Indian Reservation, and on 
' 
ceded portions no longer fn control of the Reservation. "
9 
In 1975 on lands originally ceded in 1905. and long since 
conveyed to non-Indian ownership, currently used as the River-
ton Municipal Airport, authorities planned the dril]jng of water 
' 
we~ls to augment supplies for the airfield and a proposed indus-
trial park. They were noti fied by Tribal authori.ties that the 
. 




waters under the Riverton Municipal Airpo~t as a part of their 
"Winters" water and objected to such drilling. 
10 
9. !ndian Reserved Water Rights: the Winters of Our Discon-
tent, 88 Yale Law Journal, 1689, (1979). 


























• • • 
• 
· Thus, once againJ the original, unresolved fundamental 
dispute .. tbat has e~sted in the Rocky Mountain West for over 70 
• -
years asserte$} itself in Wyoming. While a general deterioration 
• • 
of communication between the Wind River Indian · Reservation 
• 
Indians ll'nd the non-Indians of Fremont County may have been 
a factor., it was a minimal one. It was obvious that an ad judi-
• 
cation .was at las.t necessary which woul~ on~ and for all ql,l~,J.n­
tify, define, , and integrate the rights of all people, Indian and 
non-Indian, to the use of waters in Water Division 3. It is 
• 
appropri.ate that such an adjudication take place here. 
• • 
• • 
It was in tbe above fertile soil of a justiciable dispute in 
Wyoming, .and a century old, unanswered 'determination through-
• 
out the entire Rocky Mountain West. that the seeds of contro-
• 
verS, were planted, out of which thi-s, action grew. 
• 
B. A NOTE ON JURISDICTION 
• 
. • • 
Although the matter of jurisdiction has been reserv:.ed on 
appeal, it is necessary to include the following matiere in 
support of jurisdiction vesting in the Courts of the State of 
Wyoming for a general mainstream adjudication quantifying the 
rights on all Federal enclaves within Division 3 of the State of 
. . 
Wyorirlng. 
The issue here ~stems from the fact that Wyoming, as with 
most other Western states. has what is called "specific dis-
• 




Wyoming Constitution, Article 21. Section 26, .. re·ads in 
pat:t: 41The 'People inhabiting this state do agree &tld de-
clare that they forever disclaim all right and title to the 
unqp-propriated public lands lying within the boundar'ies 
• 
thereof, and 'to a:ll lands lying within said limits owned or 
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Because the subject matter of this litigation is the right 
to the use of water and not a matter directly affecting posses-
sion, control, taxation or ownership of land, it is my opinion 
• 
that due to the McCarren Amendment I jurisdiction does lie with 
. 
the state to adjudicate and to quantify water rights of all the 
users in Wyoming, though they may be Federal wards or rest d-
. -
ing on lands that are specifically excluded from the jurisdiction · 
-
of the State of Wyoming. The McCarren Amendment is the basis 
for bringing this legislation and so long as the g_eneral main-
stream adjudication is a comprehensive one, which it has been 
in this case, we believe jurisdiction is solid. 
This is not wi_thstanding the recent decisions, San Carlos 
Apache Tribes v. State of Arizona (decided February 23, 1982), 
and The Northern Cheyenne Tribe vs. Adsit (decided February 
. 
22, 1982), both in the United States Court of Appeals for the 
Ninth Circuit.
12 
In said cases, the United States and various Indian tribes 
appealed from Orders entered by the respective Federal District 
Courts dismissing actions brought to adjudicate Federal and 
Indian water rig)lts in Federal Courts in favor of the State 
Court proceedings which were then under way. The Appellate 
• 
Court held that the McCarren Amendment did not grant juris-
diction and invoked the language which expressly disclaimed 
jurisdiction over Indian lands, contained in the Constitution and 
11. • •. ( continued) until the title thereto shall have been -
extinguished by the United States the sa11:1e shall be and 
remain subject to the disposition of the United States and 
that said Indian lands s hall remain under the absol ute 
j urlsdiction and control of the Congress of the United 
States ••. " 
12. San Carlos Apache Tribe of Arizona v. State of Arizona, 668 
F.2d 1093 (C.A. Ariz. 1982); The Northern Cheyenne Tribe v. 
















enabling acts JJf ·the .two stat-es involved, A..ri.z~a and Montana. 
I have deliberately underlined the word "lands". 
. ' 
I respectfully urge that the diselaimer does not state that 
"the right to the use of water" ls disclaimed. The di~mer 
·runs to land onzy. 
In the Ad,Qt :case· cited abovo.e, a dissenting o,pinian. by 
• 
Judge Merrlll was -read with interest~· because· of iu diNct 
bearing on these ,proceedings.. Judge Merrlll concurred JJrith 
the District Court and stated that a water adjudieation is essen-
tially ..a local concern and in every western state water scarcitr 
poses a .problem not just to Indians ; but to every~e. In his 
view ~ 1s bi«hly .,important that each state be accorded room ifer · 
an .effQr-t t~ soly-e its water 'Scarcity .problems in the :manner it 
~gards as moat appropriate_ His language .which has direct 
relation on this ~ .is as follows: • • 
• 
'" ..... here .as long as Montana .gi.~tes 1o 
.Indian wa:tier rtgitts and fheii" estabtiahment 1Jut.r 
.s11ant to ~era! law. I see no good .zea.sone why 
IndianB ··should twt be joined with all other water 
users in th.e st-ate in order to achieve a .compre-
hensive .stat-e aqj:udication. n 
The last paragraph of this dis.sent ts crueial. It beg.s the 
veey question which ~urns on a state adjudication giving recog-
. 
nition to Indian w.ater rights. This is one of the basic contro 
versies in a gene!1ll mainstream adjudication,, the J!'ecognition 






















---ters. not- a-prerequisiti!- to state'-jurisdiction·-. ------------------- ---"-'----i 
Wyoming in this case begi.n.s its "defense" by not ~cog-
nizing any Indian reserv:ed water rights, but she is careful to 
·continue by asserting that if these rights do exist, a careful 
application of strict proof-. and of examination of the respective 
- 10 -












claim, is in order before they should be quantified, given a 
priority date, and recognized by any court, State or Federat.
13 
I believe jurisdiction is solidly within the State of 
Wyoming and should be preserved and confirmed on appeal 
because these proceedings have been in every manner a compre-
hensive general ·mainstream adjudication. In support of this 
statement, it is stressed that even basic State Permit 7300, 
which when issued in 1905 provided water for 300,000 acres, 
has since been reduced by the State Engineer to about 100, 000 
acres when these proceedings began. Upon closer examination 
by State Engineer George Christopulos in these proceedings, 
State Permit 7300 has further been reduced to now serve less 
14 than 70,000 acres. 
Similarly, at least seventeen adjudicated state water 
rights have been found to be abandoned and recommended to be 
cancelled as a result of the adjudication which began in the 
upper reaches of Water Division 3. 
15 
Had it not been for the 
stipulation which the United States and the Tribes entered into 
with the State, which made moot any further examination of 
right by right adjudicated water rights in that area pending my 
ruling on Boundaries and Dates. we would have proceeded to 
examine each and every water right in Water Division 3 as care-
fully as was initiated in the beginning of these proceedings. 
The stipulation removed the need for the continuance of such 
an examination. 
13. See Section entitled uFutures", infra. 
14. Tr. p. 15239. Permit 7300 is the "foundation" permit for 
the Riverton Reclamation Project. 
15 . See Masters Exhibit No. 1, and State Engineer's letter 










For this reason, I believe Wyoming has a right under the 
McCarren Amendment to conduct these proceedings, and hope 
that this vital adjudication of the right to use water in Water 
Division 3 not become a nullity by a ruling of any court that 
the State disclaimer serves to repeal the McCarten Amendment. 
The Ninth Circuit cases cited above are tn direct conflict 
with the Tenth Circuit, whose thorough opinion on .June 22, 
1979 serves to buttress the position of valid jurisdiction of this 
16 






16. · Jicarilla Apache Tribe v. United States, 601 Y.2d 1116 
• 
( 1979), Cert denied, 444 U.S. 995 (1979) . 
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. II. HISTORY OF THE CASE • 
• 
• 
A. COMPLAINT A,ND SERVICE OF PROCESS 
• 
The complaint in this 
ffied in the District Court 
- . 
massive and difficUlt matter was 
of the Fifth Judicial District of 
Wyoming, in Worland, Washakie County, on J·anuary 24, 1977, 
by Wyoming Attorney General V. Frank Mendicino, acting "on 
behalf of the State of Wyoming and under the direction of the 
Governor of the State of Wyoming. . • • " The origin of this 
case lies in le_gislative actions taken by the United States 
Congress in 1952 and the Legislature of the State of Wyoming in 
1977 . 
. With the passage in 1952. of the so-called McCarran. 
Amendment, 17 Congress waived the sovereign immunity of the 
· United States "in any suit (1) for the adjudication of rights to 
the ·use of water of a river system or other source, or (2) for 
the ·administration of such rights, where it appears that the 
United States. is the owner of or is in. the process of acquiring 
water rights by appropriation under state law by purchase, py 
exchange, or otherwise, and the United States is a necessary 
party to such suit." 
werrty=:ftVe- years m ~1', 1n p:reparation for · lils lffi.gafion 
and in an effort. to perfect service and further secure juris-
diction ·over the United States and the Shoshone and Arap·ahoe 
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• 
• 
Indian Tribes in her courts, Wyoming conslde:red and en.cted 
the· jurisdictional statute under which this case has proceeded. 
·• 
The unanimity by which lt became law is. l belieY.e, no.te-
worthy. The legislation w~s 
. 1'88 on January 1.4, ·19.77-. at 
~ 
introduced .Jt.s Original Souse .Bill 
' . 
wbich time 1t was ·r:eferred to 1:he 
' 
• 
Bouse Committee on Agriculture, Public ·.:Lands find Water Be-
' . 
sources. Three days later the Bill was· reported 'from .Committee 
• • • 
• 
without amendment an4 ~nsidered 'far the· first :time "'-Y the full 
' 
• 
body. On January .20 jt pasaed the :Hou~. 58 to 2 Jmd )VJla ~ent -. 
I t 
. . 
Agriculture,. Public Lands .and Water_ ~f!OuroeB_JO It was .re= 
, 
• 
ported out of Committee 'to the SeR&te .floor the very same day 
and pas&efl both <Second and, under .;Suspen~on .o.f the ~nate 
• 
Rules, third reading on January. 2-2, 1971 •. Jriihout a dissenting 
• 
I 
:vote. The Bill, still without amendment · to its o~pal fot:'m, 
- . -
• 
was enrolled and engrossed, J;igned .bY the s .peaker of the 
Bouse and the Preside»t .of the Senate,. -,.nd tllen signed into . 
• 
law by .the Governo~ on tl',lat same day. 'This litigation .was 
• 
commenced two days later with the fiHng at the .complaint in the 
District Cour:t ,at ·washakie .Councy-, .confining its s~pe to 
~ 
Wyoming Water Division No. 3. 
The jurisdictional statute as passed by the Legi-slature 
provides as follows: 


























l · ! 
-(a') The state of Wyoming upon the :relation .of · i 
the attorne . eral rna institub! an action to ...:ha=-v:....:e:::..__ _ -----------~----!• 
• 
determined in a ~neral ad.j..udication the natur.e._. 
extent , and relative priority .of the water rights .of 
all persons in any river sys~em and all other 































-.l.. • h"~' ~ 
(i) For the purposes of thi~- f!ection: 
(A)"'· The term 'lgeneral ~djudicatiQn" shall 
meah t-he jlldiclal determination or establish-
ment of tl}~ extent and ·priority of tbe rights 
.. ,, . ~- -
to u~e w·ater_ · of all persons o~ any river · 
t .. .... .. 
- system and all other sources witbin the s_tate 
. - . , . .,._..._ •r• . :: . .,.;.· -
---. of 'Wyoming. The court - conducting such a 
- - ·· .... · . "".. .. "ttt ·~--~r · 
• 
• ~ l ;. 
' 
. general adjudication shall': ' . ~· . . . 
- •• . ... - .. -. ..-.··,-,.,; "~t"' 
· -· ; . · (I) .. Certify fo · the 'state ooard of 
- ,'4 ~. .'1. • 
control those· legal and. · factual ·issues 
; ... · · ~hich the ·court deems ~ppropriate for the 
.. ·.... .. _... "'~ .,. .. . 
. ···board to determine. Upon such certifica-
• ·.:- . • ,.... l ~ ~i(""t ' ...-
. - tion. the boar<f shall exercise ·those 
" "T ...,. ":' 
powers and ·follow those . procedures_ set 
forth in' Rule 53· of"- the WyC)ming Rules af 
Civil Procedure; ' 
~ .. • I .. -
(ll) Confirm those ri-ghts evidenced 
by previous court decrees, o_r by certifi-
cates of appropriatio~ ~ or by certificates 
of canstruction . , he!et9fore ~sued _ ~y .the 
Wyoming state board of control; · 
(iii) · Determine the status of aU 
uncancelled permits to acquire the _ri-ght 
to the use of the water of the· state of 
Wyoming and adjudicate . all · perfected 
rights thereunder not theretofore ad-
judicated under W. S . 41-211 [Section 
41- 4- 5111; 
(IV) Determine the extent and prior-
ity date of and adjudicate any interest in 
or right to use the water of the river 
system and all other sources not other-
wise represented by the aforedescrlbed 
decrees I cel"~ificates ., or permits; 
(V) Establish, . in whatever form 
determined to be most appropriate by the 
court, one or more tabulations or lists of 
all water rigbts and their relative prior-
' ities on the river s stem and all other 
sources; 
(B) The word "person" shall be con-
strued to mean an individual, a partnership, 
a corporation..- a municipality I th_e s,tate of 
Wyoming , the United States of America, or . ' 













• • • 
• . 
(ii) When the potential defendants number 
• • 
one thousand ( 1, 000) or more~- -personal service of 
a summons . arid complaint shall not be required 
and '(A} the court shall order ·!·hat the clerk ob-
tain service on known potential defendants by 
mailing a court-approved notice: of the action by 
certified mail, return receipt re~quested, and (B) 
the court ·shall order that the 'clerk obtain service 
""# - 1 :':'1. 
on 81:1 unknown parties by ·publication ' of said 
notice for four ( 4) consecutive· ·weeks in a news-
paper publish~d in each of'· ,the counties within 
which interestS. in and rights to ~.e use of water 
• • may be affected by the adyudication • .. lf there is 
• 
no newspaper in one (1) or more of said counties, 
then publication for such counties shall be in one 
(1) or more newspapers published in the state. 
and of general circulation within said counties. 
If publication is in a daily ·. newspaper. one ( 1) 
insertion a wee·k shall be sufficient; 
. (iii) · The complaint for. such a general adjud-
ication ·shall be captioned: .' "In re the · General 
Adjudication of All Rights to ,Use Water in the 
River System and All Other 
Sources.. State of Wyoming"; -
· (iv) When the water . rights to be deter-
mined are located in more than one (1) county, 
the general adjudication may be brought in any of . . 
the counties. 
• 
In accordance with the terms of the statute and with the 
• 
approval of the Court, service of 
through mail and publication on the 
process was accomplished 
' 
many water rights holders 
involved and by order of Judge Harold Joffe, service was 
accomplished on several thousand known water rights holders 
affected by the action through c.ertified mail, return receipt 
·requested, while all unknown defendants were served by publica-
tion pursuant to the newly-enacted provision. The Court 







Natrona, Fremont, Johiison. Washakie, Hot 
Big Hom, Sheridan, 
• 
Sublette, and Teton 

















































.,Qn February 22, 1977, the Department of Justice filed in 
the United States District Court for the District of Wyoming a 
petition for removal of the case from the· State District Court at 
Worland to the U.S. District Court in Cheyenne, contending: 
• 
• • 
The United ·States i'S a. party to this action and ··its 
rights and those of . the Sposhone and. Arapahoe 
Indian Tribes of the Wind River Indhm Reservation, 
Wyoming, -~~der fedeJ;al la~ .-. ~av~ bee'ft~. w-ad~- an 
issue by the complaint in this action..: . De!ermination 
of the extent .and priority of th~ .- water rights -held 
by the United States in the Big Horn River system 
both on its .own behalf and on behalf of the Sho-
shone and Arapahoe Indian . Tribes will involve 
substantial and important questions arising · under 







Subsequently:, and on motion of the State of Wyoming and two 
private parties, Mr. Landis Webber and the Owl Creek Ranch, 
Federal Judge Ewing T. K_err rem,anded the case to the · s ·tate 
Court at Washakie County, concluding that_ the jurisdi~tional 
statute enacted by the Wyoming Legislature providing for adjudi.-
cations, such as this, fulfills the requirements of the McCarran 
Amendment that so.vereign immunity is. waived in such actions 
where state courts can undertake a comprehensive. adjudication 
of water rights. Judge Kerr concluded: 
In the instant case the congressional policy under-
lying the McCarran Amendment, the policies enun-
ciated by the Supreme Court, and the procedural 
defects in the federal governments' removal petition 
com me o cast sUffiCient doubt over the pro-
priety of removal so as to warrant a remand of this 
~use to the state court. 
Sigrnficantly ~ Judge Kerr's order also recognized previous 






















Indian water rights .. are included among those- federal rights 
which may be adjudicated in a state ~oun under the· terms of 
. the McCarren ·Amendment. 
18 
With the matter remanded. the United States; then filed· a· 
motion to dismiss the complajnt. Sirld motion to dismiss was 
• 
argued by the United States on. the. following bases: ~ 
• • • 
· ( 1) _ that the procedUN . established_ urider 
Wyoming iaw for. tlie adjudicatioli . di~ nof fit within 
~ ' . \ 
the meaning of the term "suit" as contemplated by 
• I 
t_he- McCarran Amendment; ...... . 
(2) that under the terms of · the State jurisdic-· 
tiona! statute the adjudication wa.S ·to be submitted. 
for decision to the .State Board of COntrol. an.d that 
• 
such agency of the State government was not in a 
• 
position. to render an unbiased and fair decisfon in 
the case; and . 
( 3) that certain p;rovisions of the Wyoming 
Constitution preclude the Court from exercl_sing· .. 




lh sup'port thereof, the Shoshone Jmd Arapal?oe Indian 
. 
Tribes sought leave- of.. the Court lo me a brief amicus curiae, 
• 
which motion was granted despite formal Qppositi6n of the State-
. 
of Wyoming. In its amicus. brief, the Tribes argued that be-
0 
cause of a conflict of interest between the United States and 
the Indian rights, the U.S. could not adequately represent the 
. 
Tribes as thelr trustee. Additionally, the Tribes asserted that 
18. In Re Bear River Drainage Distt:ict, 267 F.2d 847 (lOth Cir. 
. -. 
• 



























- -1 959-}; New Merl-co v. an±ee-d States, ei-vU No. 76-641::--------------,--
(D.N.M., April 21, 1976); State ex rel. Reynolds v . United 
Stat;es, 408 F .Supp. 1029 (D.N.M. ~975); Four Cou.nt'ies Water 
Users Assn' n. v. Colo·rado 'River Water Conservation Dis-
trict, et al., Civil No. 8880 (D.Colo., April 12, 1965); 1n 
re Green River Drainage Area, 147 l'.Su})P~ 127 (D. Utah 
1956); In re- Chiliwist Creek and Its Tributaries, Civ:il No. 
2491 (E.D. Wash., May 29, 1964). 
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in this action they are an indispensable party and that inas-
much as the McCarran Amendment does not waive the sovereign 
immunity of the Tribes, they are not subject to service of 
• 
process and cannot be involuntarily join-ed in the action. 
Therefore, the brief concluded - "that the Court, sua ~sponte, 
should dismiss the case for lack of jurisdiction over -a necessary 
party." • • 
In a written opinion issued December 20~ 1977, Judge 
Joffe rejected all such arguments of the United' States and . the 
Tribes, concluding. as did Judge Kerr in his earlier referenced 
order, that the provisions of the Wyoming jurisdictional statute 
~ 
do in fact provide foto an adjudication of watex: .rights within the 
meaning of the McCarran Amendment and that this State Court 
has jurisdiction over the matter. Among other conclusions, 
Judge Joffe determined that the Shoshone and Arap:ahoe Tribes 
• 
are proper parties to the litigation, as the United States is a 
proper party in its trustee relationship to the Tribes and that 
the Tribes are not indispen.sa~e parties to the litigati.o~ 
Concurrently with :its consideration of the motion to dis-
miss ·' the Court considered as well a motion of the State of 
Wyoming for summary judgment as to the $eCond and fourth 
affirmative defenses asserted ·by the United States in its 
answer. In those defenses the United States claimed that the 
Court is without jurisdiction over the subject matter of the 
action, insofar as the action :relates to the adjudicatioll of water 
rights of the Tribes. and that the case should be dismissed fo,..._r _ 
failure to join an_ indispensable party. Within the same order . 
denying motion of the United States for dismissal, Judge Joffe 
granted tbe motiQn of the State of Wyoming for summary judg-
ment as to those defenses in the answer of the United States. 
























B. REFERRAL TO SPECIAL MASTER 
• • 
With such jurisdictional matters disposed of., and· the 
parties to the action aligned.. the next issue concern:ee the 
question of whether or not the adjudication• should' be: cel!ti-ft'e:di 
to the. Board of Control a£ the State of .. Wyomingi for tcia:l. Itt 
pertinent part, the statute required saici. ·certifieatioD',.. and. the 
State .of Wyoming, on .Apn1. 18', 19'18 .. requested the Court cerfi,-
. 
fY · th.e action to the Board of Control . · On A>Ugust. . 11.,. 197·8-. 
. . . 
Judge Joffe': signed the First Order of ,.Ce~C$tion·· and:·~eferral 
to ' Wyoming State Board of Control. Subsequently,. upon. full 
• . 
consideration· of objections to such referral raised by the Tribes 
and the United States, Judge Joffe altered )rl's .inltfal J'e'fenal' of 
the· matter to the Board of Control, and on· May 2'9';;, 1·9'T9 ,, 
enteredi the First. Order of Certifi'catioll'. and" Referral to a 
' Special Master, Teno Ronealib· of· Cheyenne " Wyoorlng. 
that document. charged me with. tbe· dut}t to.:: 
~- Determine the status of· tttose: ri:pts which; 
are evidenced by previowr- Caurt decrees:, as set 
out in .. Appendix B to the Complaint fie rem,. as- wel:ll 
as those rights· evidenced by certificates- heretofore 
issued by the Board of Control. as set out in Ap-
pendix 0 to t.he COIXlplafnt herein, which Appendices 
may be nvised to more a~curately refleet the 
records of the State Engineer and State Board' o~ 
Control. 
2·. Deterrqine the ·s tatus of all. uncancell'ed 
permits to acquire the right to use of wa-ter as set 
out in AppendJx -D and Appendix E to t he Cbmplatnt· 
herein, which Appendices may be revised to more 
accurately reflect the· records of the State Engineer 
and State Board of Control. 
3.. Adjudicate any interest in· or right to use 
the water· <Jf the Big Horn River System and all 
other sources within Water Division No . 3, State of' 
Wyoming, arisinE under the permits described in · 





























4. Determine the extent and priority date of 
the adjudicate (sic) any other interest in or right 
to use the water of the Big Horn River System 
within Water Division No. 3, State of Wyoming, not 
otl:lerwise l'epresented by the aforedescribed de-
crees~ certificates, or permits, including, but not 
limited to, any appropriative or reserved rights of 
the Arapahoe Tribe, Shoshone .= Tribe, or of the • 
United States in either its proprietary or fiduciary 
capacity, which may be hereafter identified by said 
Tribes or the United States and which are not ~ the 
-~ 
subject to the de~rees, permits and/or certificates 






The Reference directed procedures as set forth in Rule 53 
of the Wyoming Rules of Civil Procedure, and ordered the first 
• 
meeting of the parties be held in Worland, Wyoming at the 
Junior High School at 9: 30 a.m. on the 7th day of August, 
• 
1979. 
The first Order on Motions then pending, and Establish-
ing Schedule, was issued January 10, 1980. 
The pretrial conferences following the first meeting dealt 
with disposition of many pleadings accumulated during the 
months of arguments on jurisdiction. Some dealt with pro-
cedural matters affecting time, a few on applications for 
deposition-s, motions to comply, or motions to compel response; 
others dealt with motions affecting a priority of schedule. 
The most thorny item at this posture of the lawsuit was 
whether to first proceed with a water right by water right 
examination of each of the adjudicated and permitted water 
rights-in......Water Divi-sion No. a, -or to- move directly on the 
quantification of the right to use water of the Wind River 
Indian Reservation. After due input, hearings began in 
Worland with an opportunity given to all attorneys of record, 















to these proceedin-gs, to call up and to question whatever State 
water rights they wished. Thus began the adjudication of the 
. 
right to use . water in this "Division. The adjudicated S·tate 
19 water rights had been. assembled in_. one publication .and 
. . 
Wyoming was vigurous in urging t~~t these rights, totaling some 
27 , 000 in number, be confirme.d . with ·certain exceptions. 20 
• . 
The motion to confirm .. said adjudicated rights was held in . . . 
reserve as hearings began to challenge rights which ~d been 
assembled in sets of. approximately 2.~00 rights per set. 1t was 
determined that the rights farthest from the boundaries of the 
• 
Indian Reservation should be called up irrst, and it was adver-
. 
tised and ordered that any interested party could call up any 
permit o·r adjudicated right for examination and. make a record 
• 
for the cancellation or reduction in quantity or right to the use 
of water of that particular right. 
21 
19. Master's Exhibit No. 1, a Tabulation of AdJudicated Water 
Rights of th~ State of Wyoming, Water Division No. 3 • 
20. The. H!lrmony Cana,l Right, Tr. pp • 133, 141 et seq. , 
11/2 7/ 79; to which were later mentioned rights in the name 
of Frank Hinckley and Glenn Nielson. 
21. To ag.a.in assure that all parties holding sta·te awarded 
water rights had due notice of the proceedings, an addi -
tional notice was agreed upon by counsel for the . major 
parties, and was inserted in all weekly and daily news-
papers in l!ater Division No. 3 . It read as follows: 
' FINAL NOTICE TO ALL OWNERS OF 
ADJUDICATED STAtE WATER 'RIGHTS IN 
--------------------'l:.l'i:-'1-:l~N-NO. a TaRE~ S:t.m-G¥--WOMI: 
~eginning with &earings in October. 1979, 
attorneys for Wyoming ·presented evidence to sup-
port their motions to confirm all water rights 
(less a few specific exemptions) contained in a 
publication entitled "Tabulation of Adjudication 
Water Rights of the State of Wyoming, Water Divi-


































• • • 
Concurrent with . the above, the United States filed its 
• . . 
original Statement of Geographic Boundaries and, .iri response 
. 
Wyoming served requests for admissions, interrogatories, and 
requests for production of documents dealing with said boun-
daries on all the Federal inholdings in Water Division No. 3. 
• •II •- t - i' 
Wyoming · demanded · strict · proof of boundary accuracies, and 
-,- . . . 
proof that the Executive Officers ·of the United States, whose 
' • • 
-• • 
I 
• • .. ·-
• • .. 
' 
. .. --·· -.-
21 . (continued) ••. 
• 
The first set contained approximately 2500 · : 
rights, and are located generally in - the eastern.-
most porti.on of the Water Division. The second 
set, which ws admitted "into evidence at hearings 
. in Wor).and ·May 5, contains approximately 3000 
rights, and are located generally in the cente.r of 
the Division, extend'ing to the south . boundaries 
'thereof and southeast to th~ Gas Rills area. The 
thi.rd set .of hearings wil1 contain the rema.i:nder 
of the above adjudicated water rights and wLll be 
offered. by the State of Wyoming for confirmation 
~ 
at some future date. 
TAKE NOTICE THAT ON APRIL 1-8 AND AGAIN ON MAY 
5TH, ATTORNEYS FOR TH.E UNITED STATEs SERVED NOTICE 
THAT IN ADDITION TO REBUTTING STATE EVIDENCE IN 
. 
SUPPORT OF CONFIRHATION OF THESE RIGHTS, THE 
UNITED STATES OF AMERICA NOW CHALLENGES THE 
VAI.IDITY OF ALL WATER RIGHTS I:N WA'IElt DIVISION NO. 
3 . THTS COULD OR COULD NOT AFFECT THE VALIDITY OF 
ALL WATER RIGHTS IN DIVISION NO. 3. 
• 
TAKE FURTHER NOTICE THAT THE NEXT HEARING 
REGARDING "THE ABOVE WATER RIGHTS WILt TAKE PtACE 




IF YOU RAVE NOT ALREADY MADE PROVISIONS FOR 
REPRESENTING YOUR RIGHTS IN THESE PROCEEDINGS, 
THIS WILL BE YOUR FINAL NOTICE TO DO SO. 













• • • - ••• • • - • .. ~- •.to - -
• 
signatures appeared upon documents creating said entities, 
acted within the scope of their authority. One Wyoming query 
alone contained 196 questions and a request for admission, 184 





I spare the Court the added bulk if not burden of includ-
-'* - • ... -
ing in this report any further materials dealing with the 
pleadings at this stage of the litigation. A series of stip-
ulations, hereinafter mentioned, were entered into by and 
• 
between the major parties agreeing upon the boundaries of the 
Wind River Indian Reservation, of the Yellowstone National Park 
within Water Division No. 3, of the Shoshone National Forest, of 
' the Big Horn National Forest, of the East Fork Elk Winter 
Pasture, of the Sheridan County Elk Winter Pasture, of the Big 
Horn Canyon National Recreation Area, of public water re-
serves, of water wells, stock driveways and wildlife habitat 
management areas.. and other reserves deaUng with other 
Federal enclaves within Water Division No. 3. 
C. STIPULATION ON CONFIRMING RIGHTS 
To these stipulations was added an additional agreement 
of all counsel to major pa.rties herein, dealing with the con-
firmation of adjudicated rights, thus clearing the decks for the 
trial upon the questions contained in paragraph 4 of the refer-
ence. 
22. Tr. pp. 23-44, November 26, 1979. It should be noted that 
the _United States was also turning out pleadings of ~ssive 




































The. stipulation is as follows: 
1.. Neither the United States nor the Tribes 
will raise objections to provisional confirmation of 
adjudicated rights until after the reserved. rights 
and any of the water rights under Federal law of 
the . United States and the Tribes has been deter-
mined by the Master and District Court. · No 
challenge to the United States' or the Tribes' 
adjudicated rights under Wyoming law shall be made 
by any: party until after the ·determination of the 
rights as stated above. -· . ... :-
2 . After determination ~ of the Tribes' and 
United States' rights, the Tribes, United States, 
Wyoming, and any other party shall have a reason-
able period of time in which to contest before the 
Master any provisionally confirmed adjudicated 
right. The Tribes and the United States may con-
test only rights which have a higher priority than 
their reserved rights or other rights held under 
Federal or State law, and which may have an ad-
verse impact on the exercise of such rights. No 
such challenge by the Tribes or United States shall 
result in any change in quantity of water or prior-
ity dates for rights of the Tribes, and the United 
States as determined by the Master and the Court, 
such matters being left to appeal procedures. 
3. The procedures for making such a challenge 
shall be as follows: 
(a) The party asserting the challenge shall 
have a reasonable time to serve notice in accor-
dance with Wyoming Statute 41-3-40l(C), and 
additionally, upon all counsel of record . The 
notice shall include: 
(1) the permit number and the certifi-
cate of appropriation number of each right 
challenged; 
(2) the name and address of the last 
known holder of each challenged right; 
------ (3) a brief statement o the specific 
factual basis for each challenge; 
( 4) the identity of the right of the 
challenging party which is junior to and 
which upon which the challenged right has 















~ . --- ~- ,. ... ---
(b) As soon as is convenient after notice is 
served, each challenge shall be set for hearing 
by notice specifying the rights to be heard on 
each date. _The ·hearings· on the challenges 
- shall be :set sufficiently in- advance so as to 
preserve to each party the · right to discovery 
pursuant to· the Wyoming Rules of Civil Pro-
cedure. 
· ,. (c) The party asserting the ch.allenge shall 
have the burden of proving. :facts sufficient to 
,. show abandonment? forfeiture or reduction of 
the challenged right pursuant_ to Wyoming law._ 
(d) Any hearing conducted pu-rsuant to the 
Stipulation shall be foverned by Wyon:rlng Rules 
of Civil Procedure. 2 
• 
Technically, this cleared tne decks for launching the trial 
• 
upon the claims of the United States, as trustee of the Tribes, 
• • 
except for one glaring. reason for continued delay. 
• That was 
• 
the unprecedented number of documents and depth of inquiry 
'during the interrogato_ry and discovery proceedings. A few 
words are in order to touch upon ·an abusive intrusion in the 
already much faulted discovery procedures in our judicial 
system. 
I 
It is not meant to add to the current outcry about inter-
rogatory and discovery abuse and the need for reform. This is 
not the place for suggestions even if I had some. · But in my 
lifetime, except for the Federal. anti-monopoly ca$es rece~J,tly 
dismissed or settled, and according to the memory of most 
counsel herein, no case in our experience has carried so many 
and so many thousands pages of discovery proceedings 
involving unprecedented expense t() parties on all -sides. 
23. This Stipulation appears in the· transcript as read into - the 
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Wyoming Supreme Court Justice C. Stuart Brown com-
' . 
mented . at the time of his swearing in that the discovery 
. . 
pro~eedings were rendering litigation a route to justice only . for 
' . 
the rich, and was denying most dtizens their right to coux:ts of 
. ' 
law. It is recognized that discovery is at the heart of the 
problem 
r · - - ... ,.... • • . ' . 
of delay ·and the · high cost of litigation. Simon H. 
. 
Rifkind, the Special Master in Arizona v. California, has de-
... ... -- . ... ~ 
clared that 9iscovery proceeds today with no serious regulation. 
.. ..... .-.. . 
and that it ha's become in many areas of the law a "sporting 
24 '":. 
mateh and an endurance contest." 
The complexity of the oncoming trial, the vast area for 
fact finding in agricultural and engineering analysis, scientific 
inquiry of acreage to be proven a.rable, thence irrigable, and 
• . . 
finally practicably irrigable acres. resulted in a time lag of 
. 
nearly nine months for depositions from the hosts of profes-
sional witnesses involved . 
It was finally on November 19. 1980 that a Pre Trial Con-
ference Order was issued and trial set to begin in January. 
1981. 
D. CONTESTED ISSUES 
The Pre-Trial Conference recognized that the United 
States, essentially realigned as Plaintiff, was asserting water 
rights for the Wind · River Indian Reservation. The Tribes, 
similarly realigned as Plaintiffs. joined in that claim. but sought 
a -lar-ger--quant-ification th-an- t-he United-s-t-ates. The-Tribes-also -~­
asserted a reserved rignt for lands. held in fee by Tribal mem-
bers and their descendants, and for land that had been reac-
quired, and may be reacquired by the Tribes. The Tribes also 









... ..,_,_ ~ - ... ~--- ---~ - . . .1• • • ' ., •' .. 
• 
. . 
sough! an open-ended 
future needs and for 
decree to provide for the · unfore_seeable 
land not now "irrigably feasible", but 
The which may become "feasibly irrigable~' ~ fl!ture ti 
25 
mes. 
State of Wyoming, essentially .realigned now as a Defendant, and 
• • .. ; ~ ·' 
some of the Defendants other than the United States and the 
..... - - ~ .. . . '~
-: • - . J 
Tril:~.es, contests_ these claims on both . factu~ and legal bases as 
\ • 0 0 0 
set forth in their respective Pre-Trial Statements. The only - . ... . .. ~ 
• • • 
uncontroverted -fact goiltg · into the trial _ was in the stipulation 
' . -· ~.. " 4 • 4• 
on the exterior boundaries of the Wind River Reservation. 
• 
: • 
Contested issues of fact incluQ.ed: 
(l) The purposes for which lands comprising the Wind 
• 
• 
River Indian Reservation were withdrawn; 
(2) Did Congress intend to_ reserve water rights on 
behalf of the Wind River Indian ~eservation, and if so, 
26 for what purposes; 
(3) The number of practicably irrigable acres on the 
Wind River Indian Reserv.ation; 27 and 
( 4) The injury to any State awarded water rights re-
• 
sulting from the exercise of federal reserved rights, if 
the Master finds any such reserved rights to exist. 
28 
The contested issues of law included: 
(1) Whether the United States, in the creation of the 
Wind River Indian Reservation, reserved water rights for 
the benefit of the Tribes; 
.25. Slater~ Opening Remarks, Tr. p . 47, January 1. 1981. 
'Report entitled "Intent and Purposes," infra. 
27. Issue (3) is determi-ned in the sections entitled nThe 
Determination of Practicably Irrigab1e Acres on the lleser-
vation Histo·ric Lands" and "The Detemination of Practic-
• •• ably Irrigable Acres on the 'Reservation Future Landa • 
28. This q.ues.tion is addressed in the sect.ion entitled "Effect 







































(2) U ~reserved water rights were created in 
Wyoming, whether the reserved rights doctrine delineates 
the strict boundaries of· those rights; 
( 3) What is the proper measure of · thoa.e reserved 
water rights; : · ·· -: ·: · · ·~ 
( 4) Whether-· the Equal Footing Doctrine dictates that 
by admitting Wyoming into :the Union on equal footing with 
the · original thirteen states, · the United States did not 
intend to reserve any water in the State of Wyoming; 
( 5) Whether the United States is estopped from claim-
ing reserved water rights-in Water Division No. 3; 
(6) Whether the water- rights must be quantified once 
and for all or whether the decree shall left open-ended; 
(7) Should the amount .to be reserved, if any, be 
that which is absolutely nec.essary to prevent the pur-
poses of the Reservation being entirely defeated; or 
(a) an amount necessary to fulfill the agrarian 
purposes only· for which the Reservation was created; 
or 
(b) the amount of water sufficient to irrigate all 
practicably irrlgable acres on the Res-ervation and for 
related domestic and stock watering uses only; or 
(c) whether reserved water rights arise only in 
connection with the federal reservation of land and 
may be used . only within the boundaries of the land 
with which it is associated; 
-------
(8) What is the quantity of reserved rights that may 
have been created and whether said quantity, once estab-,.. 
llshed. may be used for other purposes; and if so, can a 





















_ _..,_ .. - - • I • • · --- • -• - - • "'!• 
• 
• 
burden of loss of return flow is not placed on subsequent 
water users; 
(9) What are the priority dates of any reserved water 
rights which may be found to exist; 
(10'-) What is the priority date on land ceded but later 
restored to the Tribes; land sold to non-Indians but later 
re-a<!quired by or restored to the Tribes; and land sold 
to non-Indians and still in the ownership of non-Indians; 
• 
• 
~ll) Whether· the Tribes· ... reserved water. righta include 
water for lands held in fee by· Tribal members or direct 
descendants of Tribal members; 
. (1.2) Whether the Tribes' reserved water rights include · 
wate-r for land currently owned in fee by non~Indians 
which the Tribes expect to reacquire in the future; 
( 13) Are there geographical limits on the use of any 
~served watet> that might be found to exist; 
(14) Wbetber a reserved! water right is terminated 
when it is leased, permitted, licensed or otherwise dis-
posed of to a non-Federal entity or used for achievement 
• 
of goals separate from those: for which the Reservation 
was originally created and the right originally reserved; 
(15) Whether reserved rights apply to groundwater; 
and 
(16) The proper standards and appropriate date, not 
before 1905-, to be used in determining practicability of 
irrigation. 
----------------------
The treatment of boundaries and dates set forth in the 
Pre-Trial Order will be dealt with separately in this Report 
under the title. "Boundaries and Dates", which is next. 
- 30 -
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• 
III. BOUNDARIES AND DATES 
• . . .. . . 
• 
At the outset, it is important to ' bear in mind the role 
~ . ~ . 
which the boundary determinations play in this case. This is ·a 
• 
water rights case, not a land case. The acreage of the Wind 
River Indian Reservation is an issue because practicably irri-
gable acreage is made the measure . of the Reservation's water 
rights . In Winters v. United States, supra, the Court es tab-
• 
lished that the United States, when it creates an Indian reser-
vation, impliedly reserves water for needs of the reservation, 
and that water rights established subsequent to those of the 
reservation give way to those of the reservation as its needs 
expand. The Court applied the Winters doctrine in its original 
opinion in Arizona v. California, supra, holding that at the time 
it created the five Reservations at issue there, the United 
States reserved enough water "to satisfy the future as well as 
the present needs of the Indian Reservations." 3 7 3 U . S. at 
600. The Court concluded, agreeing with the Master, "that the 
only feasible and fair way by which reserved water for the 
reservations can be measured is irrigable acre.age." Id. at 601. -
The Master's choice of irrigable acreage as a measure was based 
on he-conelusion-that~+-provided an estimate oL the__amoJ)Jlt 
eventually needed to make the otherwise arid lands productive. 
The Indians' actual use of the water remains unrestricted. 
Practicably irrigable acreage, then, is a rough measuring stick, 
a tool toward an informed equitable estimate of the Indians' 















. . . 
• . . 




in turn, it is necessary to .know the e?Cfent of the Reservation. 
' and to measure the latter, the boundaries. The bound~ries are 
• • 
a reference point for an issue itself secondary to the central 
2.9- . '. 
c011cem of this c~se, water rights. ~ 
The claims -for water by .the · 'ShoShone and A-rapahoe 
• • 
Indian. Tribes are based on the Treaty of 1868 between tbe 
governu:ient 9.f ±he United St~es and the Eastern Band of the 
• 
'Shoshones and the Bannacks. The Treaty. which was ex~ted 
' 






(·C)ommenc.ing at the mouth of Ow.I creek and run-
• 
ning due south to the crest of ·the divide between 
the 'Sweetwater and Popo-Agie · (.sic) Rivers; thence 
' 
along the crest of said divide ~d the .summit of 
• 
Wind River mountains to the · longitude of North 
' Fork of Wind River; thence due · north to mo)ith of 
said North Fork and up its ~~ to a point 
twenty miles above its mouth i thence in 11 stra.ifbt 
line ·to }lead-Waters of· Owl creek and along middle of 
ch811Jiel of Owl creek to place of beginning' .•. ,,30 
• 
Pursuant ~o the Winters Doctrine, when the United States 
. 
sets astde a reservation of land for the Indian T.ribes. the 
govemment 
ated water 
impliedly reserve~ a 
sufficient to fulffil 
• 
quantity of t}len unappropri-
• 
the purposes for which the 
govemment created that reserva;tipn. The Winters ·noctrine also 
reqUires that for purpo,ses of establishing a priority date.. water 
reserved in 'this manner r.eceives the date. of the creation of the 
reservation. · The arrival at such a simple conclusion is not 
29 ~ The above is a liteYal paraphrase of the language used by 
Spe.c1.al Master Elbert P. Tuttle, . in hie Report ill the 
"second" Arizona v. Cali.forni_a case, No. 8 Original, S.C. 
Oct. Term, 1981, p. 64 . It is most appropriately r-epro-
duced here. 
30. Tr~aty of 1868: Plaintiff's Exhfbit WRIR I & P 1, United 














































possible in 'this case, however, as· a result of CQnveyances made 
oi lands within the 1868 reservation subsequent to the date of 
the Treaty. 
- - l 
A.. THE "LANDER" PURCHASE - . 
• -:r -
The firsf· such conveyance was the result of an agteement 
between the- Shoshone · Indians and the United States called the 
~runot Agreement, named for Felix R. Brunot / the chief nego-
tiator for the United States. The Brunot' Agreement was 
ex~cuted on Septemb~~r 26, 1872 and r .atified <m December 15, 
. 
187 4. The Agreement provided for a cession from .the ·Shoshone 
Tribe to the U.S. of: 
{T)hat portion of their reservation in Wyoming 
Territory which is· situated ·south of a line 
beginning at a point on the eas~ern boundary of the 
Shoshone and Bannack reservation~ due east to the 
mouth of the Little Popo-Agie~ at i:ts junction with 
the Popo-Agie~ and running from said point west · to 
the mouth~ of the Little Popo-Agie; thence up the 
Popo-Agie to the North Fork, and up the North 
Fork to the mouth o.f the canyon, thence west to 
the western boundary of the reservation .. 
The lands involved in this cession, commonly referred to 
as the ''Lander" PurChase, ceased to be administered as Rese.r-
vation lands after the ratification date in 187 4. The form of 
the transaction is, I believe, for purposes of this Report, 
noteworthy. In ex.change for the Tribe's agreement to transfer 
ownership of the ~hove-described lands to the Ul)ited States 
Government, the U.S. in turn agreed to pay to the Shoshone 
T:ribe a moneta:ry compensation for the transfer. Once the 
lands we~e conv~yed and the consideration tenQered, neither 
party had any continuing obligation whatsoever with resP.ect to 
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The next signific.ant transaction iilvol'Vin'g the Wind River 
Indian Reservation was the result of an · agz eement negotiated by 
• 
James McLaugh1in on behalf of the United Stat-es with the 
• • 
• 
Shoshone and Arapahoe Tribes. The agreement is referred to 
• 
alternatively as the "First McLau~ Agreement" and the 
• 
"Thermopolis" Purc-hase. For the In,~ians' par.t, the Shoshon~ 
and Arapahoes agreed to': _ ~-: '} "!q 
• 
• • •• 
(C)ede, convey, transfer, relinguish, and surren-
der forever and absolutely all their right) title and 
interest of every kind and character in and to the 
lands and the ~ater rights apper~ainipg_ tbeJ"!unto 
embraced in the following described tract of 
country, embracing the Big Horn Hot. Springs m 
the State of Wyoming~ All . that portion of the 
Shoshone Reservation described as follows, to-wit: 
Beginning at the northeastern corner of the said 
reservation, where Owl Creek empties into the Big 
Horn Ri~r; thence south ten miles, following the 
eastern boundary of the reservation; thence due 
west ten miles; thence due north to the middle of 
the channel. of Owl Creek, wMch forms a portion of 
the northern boundary of the reservation; thence 
following the middle of the channel of said Owl 




The transaction involved approxima.tely 55 , 000 acres of the 
R~servation. In consideration of the transfer, the United 
States agreed to pay to the Tn"bes the amount of $60. 000. 011, 
which amount was to be expended "for the benefit of the said 
Indians" under conditions set forth in the Agz eement. As with 
• • 
• • • 
, 
I . 























the Brunot Ag1eement of 1872, nothirig in the First McLaughlin 
Agreement placed either party in a position 'Of continuing 
responsibility or obligation to the other. The transaction was a 
simple conveyance and purchase transaction, wherein , for pay-
ment, the purchaser received full title to the subject lands. 
- 34- • 
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C •. - THE 1905 ·~ACT ., -
• -- -' • 
The major controversy with regard to this element of the 
~ . .. .. .. .... -
adjudication centers around the _Second McLaughlin Agreement, 
. --which is more commonly referred to as the 1905 Act. lt is the 
' , . .. . 
language of conveyance contained in., the Agreement which is at 
the heart of the controversy with regard to tlie effect of this 
- -• 
transaction. The State of Wyoming-~ntends that the language 
- :, "" -and the transaction created a·- disestablishment of certain lands 
• - " :> i ~·4 -. -,_( . . .. . 
from the body of the 1868 Reservation in . such a manner as to 
. ' 
preclude the g:r&Jlting of an · ·1868 priority date for water on 
those lands which · were ceded under the terms of the · Agree-
-
ment. 'On the other hand~ the United States and the Tribes 
. · 
assert that .1 must look at the Agreement in its entirety and the 
ci..rqumstances surrounding tht:! transaction in order to make a •. 
proper determination of the legal consequences of the convey-
ance. The U • S . and th~ Tribes, -in tbat context, argue that 
the Agreement simply provi.ded a type of "powe? of attorney" 
whereunder the United States accepted the ceded lands and ! 
held those lands in trust for the Indians for resale to other 
persons, and that the United States maintained a continuing 
obligation to the Indians with regard to that land. Having 
given this issue much research and thought, it is my conclusion 
that the arguments of the United States and the Tribes find 
significantly greater support in the law than those asserted by 
the State of Wyoming. 
----------'---------~t-is-tl!Ue,-as-ur~-by· the-St.ate.,-that--tbe-~g:uage-of----- -
conveyance in the 1905 Agreement is extremely broad. Article I 
of the Agreement sets forth the conveyance in the follo.wing 
terms: 
-.ARTICLE {. The said Indians belonging on the 
Shoshone or Wind River Reservation, Wyoming, for 






























cede, grant, ana __ relinqy.ish to t fl.e. United States, 
. all right, title, and interest whie~ they may have to 
• 
all the lands embraced within the said ~servatioo, 
except_·· ~he lands within and bounded by the follo~ 
ing described lines: Beginning in the . mi~cl.lannei:. · 
of th~ Big Wind Ri'Ver at a ~t. ,rbere .~d tltream · 
. .. . -
crosses th~ western b6u.ndary of the said reserva-
tion ; thence in a southeasterly dlrectton followm.g·.·~ .. 
the midt!han_nel of. the B~g Wind River to its con-
junction with the Little Wfnd or Big P~-Agte 
River·, ·near the hdrth~ast comer. 'f>t t-owtl-sbtp ~ · . 
south., range four east; thence· up the mid•cfiannel 
of the said Big Popo-Agie River ~ in a soutbwest~ly 
direction to 1he mouth of the North Fork o·f the said. , " 
Big :Popo-Agie River; thence up the mid-cha~nel of 
sai-d North Fork of the Big Popo.-Agie River to its 
intersection with the sautherfi bQuilO.ary of the said 
Reservation, near the southwest eorner of section 
' tw~nty-one, township two south, _range one west; 
thence due west lllong the said ·southern bound~ 
of the said reservation to the · southwest corner. of . . -
the same; theiiee north along the western boundary 
'Of said Reservation: to · the place of beginning: •.• 
(Einp:huis added~) .. 
• . 
This act involved approximately 1, 4'80.., 000 acres of Reset\vation 
land - nearly 65% of what remairied ·after the two earlier ees-
. 
sions - and directed that those lands be disposed of pursqant . 
• 
to ArticJe ri of the Agreement. That A<J"ticle provided that tbe 
United States wo~ld dispose of the land u~der. a payment ached-
. 
ule set forth therein, and "to pay the -said Indians the· proceeds 
' . derived from the -sales of said lands • • • the amounts so 
realized- to be paid to and expended for said Indians l.n the 


























AithoUlfh ebngressman· F~ank---:-Mo_ndell of Wyoming, wh_n -----------~. --
\.-
sponsorred the 19~5 Act, had fore-cast proceeds from the sale o! 
' 
the ceded lands to t-otal more than 1. 8 mmton dollars, Ii ttle 
more than a quarter of a million had been realized on the fJale 
. 
of just i28, 986 .• 5'6 acl'es as late as J~e 12, 1914. In 1915 the 












the ceded lands. and· .during the period from 1915 through 1934 
only a few transactions, involving a minimal number of acres of 
.. 
land within the area, were sold. On September 13, 1934, the 
• 
Interior Department again temporarily withdrew from· further 
• .. ~ - · .~ - • -r -~ -, - , ... . -
disposition the remaining land ceded under the terms of the 
• . . -
1905 Act. Subsequently, under the terms of restoration orders 
• ,; . . ' 
approved by the Congxess, all of the remaining lands ceded by 
the 1905 Act, but not disposed ~f ~nd~~ 'its te~m~:· were re-
stored to the Reservation . 
• 
.. -' .. • • ;r .. ~ . . 
Attorneys for the State of Wyoming contend that this 
transaction constituted a "disestablisJunent" of those lands ceded 
. -. . 
under the 1905 Act and that the disestablishment resulted in a 
severan~ of the 1868 priority date from the ceded lands . . ~ . 
1 think not. The Tribes were not advised that the effect 
• 
of the Agreement would be the destruction of any water rights 
flowing f.rom the 1868 Treaty. Nor was it the intention of 
• .-. 
either the Tribes or of the negotiators for the United States 
that the Agreement have the effect of destroying . existing water 
rights, unless title passed to a bona fide purchaser or valid 
~ 
homesteader according to law. It is basic Indian property law 
in this country that the extinguishment of Indian property 
rights must be clearly and plainly provided for by the Congress 
and will never be implied. Menominee Tribe v. United States, 
391 U.S. 404, 412-13 (1968); United States v. Santa Fe Pacific 
Railroad Co., 314 U.S. 339, 353-55 (1941). 
Furthe~.- "when Congress- has once.._ established _a__reserva----~ 
tion all tracts included within it remain a part of the 
reservation until separated therefrom by Congress." U • S. v. 
Celestine, 215 U.S. 285. 54 L. Ed. 1~5 ( 1909). And . the law is 
clear that such a Congressional determination "must be ex-










• • • -" 
circumstances and legislative history." Mattz v . Ar;nett, 412 
• 
U.S. 481, 505, 37 L . .Ed. 2d 92, 93 S.Ct 2245 {1973). When 
read it its entirety, and when considered in light of the 
• .. . 
circumstances surrounding the transaction, the 19Q5 Act seems 
more clearly to _support the contention of the Tribes and the 
-l ~... .. .. 
United States that the intent was that the -Indians convey to the 
• t-:- .. 
United States only the right to dispose · of the ceded lands, 
i.e .. , to act as an agent with the power of attorney necessary 
• - . 
to pass perfect title to a purchaser. I" believe that Articles III, . 
lX and X provide sufficient support for this conclusion • 
The final sentence of Article III reads, in pertinent part, 
as follows: 
{T) hat upon the completion of the said fifty dollars 
per capita payment, any balance remaining in the 
said fund of eighty-five thousand dollars, shall at 
once become available and shall be devoted to sur-
veying, platting, making of maps., payment of the 
fees, and the performance of such acts as are 
required by the statutes of the State of Wyoming in 
securing water· rights from said State for the im-
ption. of such lands as shall re.main the property of 
said 'Indians, whether located wi!hin the territory 
intended to be ·ceded by this agreement or within 
the diminished reserve. (Emphasis added.) 
This language clearly demonstrates the intent of the parties to 
the Agreement that certain of the lands within the ceded por-
tion, excepting those lands disposed of by the United States on 
behalf of the Tribes under the provisions of the Agreement. 
would remain the property of the Indians. 
Additionally significant is Article IX of the Act, which 
spells out the residual obligations of the United States under 
the Agreement and concludes: 
It is understood that nothing in this agreement 
contained shall _in any manner bind the United 
States to purchase any portion of the land herein 
described, except Sections sixteen and thirty-six or 
- 38 -

















































the equivalent in each township or to dispose of 
said lands exc-ept as provided herein~ or to guaran-
tee to find purchasers for said land . or any portion 
thereof, it being' the understandiri g that the United 
States shall act , as trustee for said Indians to 
dispose of said lands and to expend for said 
Indians and' pay over to· them the proceed$ received 
from the sale ,thereof only as received, a.s herein 
pl'QVided. (Emphasis added.) 
• -. -F'1 • 
.. ..... -it.~ :::;:') ..._~ 
1t is ol~that ·the intenL._o~ the Brunot Agreement (The 
. .. '--- ... .. 
Lander Purchase~ and the - Firsf McLaughlin Agreement (The 
• -
Ther.mopolis Purchase) was t~ effect a disestablishment and ·a 
complete severan.ce of the subject lands from the Reservation 
-
and Indian ownership. And the. aforementioned language of the 
1S05 Act just as clearly indicates that the .intent of this Act was - - . 
to establish a trust relationship, with the United States acting . . 
• 
as the trustee for the sale of certain Indian lands to settlers. 
The language of the 1905 Act is similar to that of the Ag:h!e-
• 
ment at controversy in Ash Sheep Co. ·v. ·united States, 252 
U.S. 159 (1920), wherein the u.s. Supreme Court found the 
existence of just such a trust relationship. 
In Asn Sheep, the defendant com.pany was indicted for 
violating a statute which prohibited the driving of cattle ttto 
range and feed on any land belon,ging to any Indian or Indian 
Tribe." The lands upon which the cattle hag been driven were 
within the Crow Indian Reservation and subject to the Act of 
April 27, ·t904, which had ratified and amended an agi"eement 
with the Crow Tribe. The United States agreed, under the 
terms o tbis Act, just as it did with the Shoshones and 
Arapahoes in 1905 , that it would dispose of the effected lands 
by permitting them to be entered upon by homesteaders and 
other settlers, and that. it would act as trustee in collecting the 
proceeds realized by such entry for the Indians and applying 















The Company, relying on the words of the Crow ag:tee-
• 
ment, under whiCh the Indians were said to "hereby eede, 
• • • 
grant and rellnquish -to the United States all right, .. title and 
• 
interest~ in the Jands to be open to .. settlement., insisted that 
the Indian titl~ to t h9se ~nds w~ extinguished and the lands 
-- - . . • .. - - _._ -
upon which the Company grazed its_ ~s:toek were public, not 
• 
Indian lands . The Company argued: :, . ·. 
(A)ll of the Indian rights were extinguished. • • • 
The. cession to the United States is. unqualified and 
unconditional. The manner of the disposal of the 
land , practically, under all o_f ·the 'lan(} laws of the 
United States, . • . would pl'echi:ae the idea that 
the Indian Department should exercise jurisdiction 
over it. 252 U .. s . 159, · at 160. 
-
The arguments made by Ash Sheep Co. in this case were :re-
• 
markably si.milar to tnose offered by the, ~tate of Wyoming here 
and, just as the Supreme Court rejected them ln that case, so 
do 1 in the one at bar. In the former, the Supreme Court 
stated: 
• 
It is obvious that the relaticm thus establiShed by 
the act between the Govemment and the Tribe- of 
Ihdians was essentially that of trustee and bene-
ficiary and that the agreement contained many fea-
tures appropriate to a trust agreement to sell lands 
and devote the proceeds to the interests of the 
cestui que trust. 
• * •• • • 
Taking all of tbe provisions of the agreement to-
























Goventment, the owner of the fee, so that, as their 
trustee, it could mak-e perfect title to purcba$ers, 
• 
nevertheless, untU sales should be made m,y bene-
tits which might be derived from the use of the 
lands would belong to the beneficiaries and not to 
the trustee, and tba:t they did . not become 'Public 
lands' in the sense of being 8ubject to sale, or 

















.. . . They were subject to sale by the Government, 
to be sure, but in the manner and for the purposes 
provided for in the special agreement with the 
Indians, which was embodied in the Act of April 27, 
1904.... 252 U.S. 159, at .166 
The State of Wyoming .. responds to these arguments with 
the suggestion that the ma.n,n~T .of administration of such lands 
is irrelevant. She argues that even though the ceded lands 
have remained property ·of the Tribes , they have been, none-· 
theless , disestablished from ·the 1868 Reservation and that as a 
result of this disestablishment the 1868 priority date has dis-
- . 
appeared in the context of the ceded portion. During closing 
arguments on the issue the State of Wyoming said: 
The Tribes and the United States seemed to argue 
that because the Indians or the Tribes through the 
United States maintain some interest in the ceded 
lands, that means the boundaries of the Indian 
Reservation still encompass those ceded lands . 
• 
(Transcripts of Sept"ember 8, 1980, p. 50) 
Conversely, the State of Wyoming seems to argue that 
even though lands which were ceded under the 1905· Agx eement 
but never disposed of thereunder remained the property of the 
Indians, the fact that the Act provided fo.r their cession and 
subjected them to disposition effected a severance of certain of 
the Indian rights on said lands, specifically their right to an 
. 
1868 priority date for water on those lands. I find no legal 
justification for this conclusion. Certainly the State has cited 
no case law to support this argument. There is in evidence 
• 
----
copies of maps produced both by the State of Wyoming and the 
United States which show the Reservation in its so-called 
diminished form, i.e. consisting only of those lands not ceded 
under the terms of the 1905 Agreement. Those maps are of 












-·- - . • - . . • 
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certainly indicate the perceptions of mapmakers as to those 
boundaries, and these maps form but a small portion of the 
many items of evidence and law considered in determining this 
issue. 'l'he State does rely, to some extent, on the opinion of 
the U.S. Supreme Court in Rosebud Sioux Tribe v. Kniep.. 430 
U.S. 584, 51 L.Ed. 2d 660, 97 S.Ct. 1361 (1977). However, at 
the outS{!t of that opinion, Justice Rehnquist sets forth the 
following generally applicable rules of law. in this area: 
-
In determining whether or not the 1889 Reservation 
boundaries were subsequently diminished by Con-
gressional enactments, we are gUided by well-estab-
lished legal principles. The ~derlying premise is 
that congressional intent will control. DeCoteau v. 
District County Court, supra, . 420 U.S. 425, at 
444, 449, 43 L.Ed. 2d aoo, 95 s ·.ct. 1082; United 
• 
States v. Celestine, 215 U.S. 278, 285, 54 L. Ed. 
195, 30 S. Ct. 93 (1909); see also, Mattz v. Arnett, 
supra, 412 U.S. 481 at 505, 37 L.Ed. 2d 92, 93 
S. Ct. 2245 (1973). ·The mere fact that a reservation 
has been open to settlement does not necessarily 
mean that the opened area 'has lost its reservation 
status. Mattz v. Arnettt, supra; see also Seymour · 
v. Superintendent~ - 368 ,U.S,. 351, 7 L.Ed. 2d 346, 
82 S.Ct. 424 (1962). But the 'general rule' does 
not command a determination that reservation status 
survives in the face of congressionally manifested 
intent to the contrary. DeCoteau v. District 
County Court, supra. In all cases, 'the fact of the 
Act,' the 'surrounding circumstances,' and the 
'legislative history,' are to be examined with an eye 
toward determining w.hat congressional intent was. 
Mattz v. Arnett, supra, at 505, 37 L. Ed. 2d 92, 93 
S.Ct. 2245. 51 L.Ed.2d 660, at 664-65. (Emphasis 
added-:} 
In applying these niceties of law to the facts in Rosebud, 
the Supreme Court concluded that "the Acts of 1904, 1907 and 
1910 did clearly evidence Congressional ~tent to diminish the 
boundaries of the Rosebud Sioux Reservation. " However, this 
- 42 -
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• • • • •• 
• • 
case - and its 1905· Act - differ substantially from the facts and 
circumstances involved in Rosebud. For example, in Rosebud 
the key word ''convey" is used. It is absent in the "cede, 
grant and relinquish" language in the 1905 Act. I feel that 
Rosebud should not control the decision here. • • 
. 
· To further · support its position, the State of Wyoming 
t f ~ I , . . 
cites · State v. - Moss, 471 P.2d 333 (1970); and Blackburn v. 
----.... .... . :.......-.. ... 
State, 351 P.2d 175 (1960), for the proposition " that the -
~ 
Wyoming Supreme Court has recognized the- disestablishment of 
the opened lands. But neither case is applicable to the ques-
tion of priority dates on the undisposed lands. In Moss the 
trial court dismissed a first degree murder charge against the 
defendant for lack of jurisdiction, finding the crime was 
• • 
committeed on "Indian country" and, therefore, the United 
States bad exclusive jurisdiction. However, the Wyoming 
Supreme Court reversed on -the basis .. that.. the. situs of the crime 
was ceded-··lan'd-transferred from · Indian ownership. The land in 
question_ was -allotment land .which had been sold .to a .non.:-Indian 
and was, thusly, no longer a part {)f the Reser.v:ation... . . . 
The decision in Blackburn dealt with equally dissimilar 
lands. The situs of the crime was land whose Indian ownership 
was terminated by the Act of August 15, 1953, which Act com-
pensated the Tribes for certain lands within the Riverton 
Reclamation Project. The State Supreme Court adopted this 
conclusion of the trial court: 
When the Indian title to these lands was fully and 
--rm. y extinguished by the Act of August 15, 1953 --
aforesaid, jurisdiction, civil and criminal, over 
these lands passed from the United States to the 
State of Wyoming in all particulars, the same as any 
other lands within the public domain of the State of 















It seems to me that the conclusion the State asks is not 
. 
only insupportable by law and by the circumstances of this 
case, but it would be a result on the short side of equity, and 
would fly in the face of Article X of the· 1905 Agreement, which 
reads as follows: 
It is further understood that · ·notlllng in this . -
agreement shall be construed to. deprive the said 
Indians of the Shoshone or Wind River Reservation, 
• 
Wyoming, of any benefits to which they are entitled 
under existing treaties or agree~ents, not incon-
sistent with the provisions of this agreement. - • -
• 
Under the Winters Doctrine, the Tribes are entitled to a 
priority date of 1868 for those lands reserved to them by the 
government. Nothing in the 1905 Agreement, nor the circum-
stances surrounding it, would lead one to conclude that .the 
. 
Indians or the U.S. intended that the water rights associated 
• 
with the opened or ceded lands disappear as of the date of the 
Agzeement. Certainly a -retention of the 1868 priority dat~ is .,_ -
right to which the lndlans were entitled under an existing 
• 
treaty, and is a ri ht which is not inconsistent with the provi-
sions of the 1905 Agreement. I so find . 
• 
D. PRIORITY AND ALIENATION 
The Boundaries and Datep foundation matter decided, 
there remains three issues, each of far-reaching importance to 
parties in this adjudication . They are: 
uestion 1: U nareel f 
land from an Indian allottee to a non-lndiaq., did a reserved 
water right pass to the non-Indian grantee? Or did it revert 





























Question 2: If the ,E&rcel is sugseguently reacquired b~ 
the Tribes, '!_hat date govern_s for the establishment of a re-
served right, the treaty date@)the !!ate of reacquisition? 
Question 3 : If the parcel is still in the ownership of 
0 • ..r. 
non-Indians as of this .adjudication, · do they enjoy a 0 reserves! 
0 -
water right upon it by virtue of the conveyance from an Indian 
0 • 
to their predecessors in title? 
• -• 0 • ----- ··----·-·--- ... . - ·--·-~ ,__ .-..· 
Before addressing each question, it is necessary to 
recognize that the ultimate answer to No. 3 may have to await 
• 
further proceedings. This Report addresses Ingian claims 
. 
alone, and technically all parties whose rights are at stake in 
resolving Question No. 3- have -not .. been heard from. 
31 
--· .. 
1. The Initial Conveyance 
In determining Question No. 1 - Alienability - the 
following cases were read and studied: The two Colville cases; 
the original opinion of the late Marshall Neill (C.J. 9th CCA). 
460 F. Supp. 1320 (1978); the 9th Circuit opinion at 647 F. 2d 42 
(1981) which reversed the Neill opinion above; United States v. 
Powers, 316 U.S . 527 (1939); United States v. Anderson, 
supra.; United States v. Hibner, 27 F .2d 909 (1928); United 
31. Mr. Sky D. Phifer, counsel to a group wbo assert a right 
s~etmning from Indian predecessors in title, bas reserved 
time for a hearing concurrent with the preparation of this 
R~ort.. . On _ the_ot:her_.hand. da.y of-hearfng~:tx:. - 156-157, 
pp. 14411, et seq.) was utilized by James Barrett and 
Michael Messenger, attorneys for the Merrill-Duncan-Webber 
group of defendants , whose rights, including determination 
of the status of the Rempleman decree, will be dete rmined 
in a Supplemental Report to be isaued following hearings on 
all remaining matters -- Forest, BtM. parks, and other 


























States v... Adair, supra. ; United States v . Ahtanum Irrigation 
_ ... ., ...- . 
~ .. -- ---- -- --- --·- .... 
District, 236 F. 2d 321 (1956) • 
.. • • ••• t ....... .. . .... . - ..... . .. - .. - .... . 
None of the above was held to be determinative. Instead 
• ---- ---- ---··- ... --. ,_. . .. ·-· -
I re-read the briefs and proposed findings of all parties who 
~ .. . . -
submitted material on alienability. M .. uch in these pleadings 
• . .. . . .. ---- .. 
deals with interpretations of the two 
......  3'2 .. • ......__ -
Colville decisions. 
• • o • o o..,. .. - "' • I • o 
I believe that Question No. l. is · properly answered by 
holding that the reserved right existing at the time of con--
veyance gives a non-Indian grantee no reserved rl~tht to water._ ... 
The record in this case is replete with ·examples where land so 
• • 
conveyed was immediately listed in the ju.risdiction of the 
• • --- --- - - - .... -·· "'*· ···-· .... - ....... 
Wyoming State Engineer with state water ~rndts being issued 
thereon; and therefore ~ecame subie~t to Wyoming state water. 
law. To completely answer Question No~ 1, it is also · inescap-
able to me that conveyance of an allotment parcel within the 
• 
boundaries of the Reservation, and 1.8ter reacquired by the 
Tribes, does not destroy the right for that land to be included 
in acreage determining reserved right quantities in a general 
32. The positions of the parties i n Colville were similar to 
the instant case, but facts we~e massively different. 
Walton and the state argued that since Winters r i ghts are 
appurtenant to the Indian a~lotment, the rights are. trans-
ferred at the time of the conveyance of the allotment to a 
non-Indian. (Thus directly contrary to Wyomi.ng law as 
adjudged in Merrill v. Bishop, supra.) The Confederated 
Tribes, on the other band, contend that Winters rights are 
Tri bal rights and that Congress in the Allotment Act did 
not iutend to divest Tribes of these rights; ergo, an 
allottee may only hold his proportionate share of the ----------------Tribal rights while holding the land, and 1D8Y not alienate 
these water rights when he sells his land to a non-Indian. 
The United States asserts that the allottee may sell to a 
non-Indian a right to that port~on of water which was being 
put to beneficial use at the time the allotment left trust 
status and that this transferrable 'water right wou~d have a 
priority date as of the establishment of the Reservation. 
- 46 -
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. ,· ) 
• 
'· . -stream adjudication of this kind and at this time • I believe the 
• 
cut-off on this ruling to be the adjudication itself. It would .be 
, .. . l ~ - -. -
an injustice to extend this right to lands that may be re-
• 
acquired by tJ,.e Tribes following the .date of the aeport herein • . 
~ t" ~ • -
• • •• ., L .. ,.._ ; • 
The purpose of. this decree is to make a final determination of 
·':\: ~·' . ', ,f,j - __, - -
the quantification of water rights on the Reservation, not to set 
• - ... ...~! . .:.-· - .. • - • • • • 
in motion- machinery that could extend the uncertainties for -• • _;.. .. ~ . -
another century. . 
• • 
. . . - . . . -
•• 
• 
The United States and Tribes oppose the latter part of 
~ .. . . 
this finding on Question No. 1, and argue that reserved rights 
. 
continue to be available for fee lands as they are reacquired in 




The Tribes assert the following in support of its conten-
. 
While the lands are out of trust status in non-
Indian ownership the level of InCJtan development on 
the reservation trust lands is necessarily lower. 
But the status of land titles on Indian reservQ.tions 
is dynamic; shifting congressional policies for 
example have . made varying portions of Indian 
reservations available to non-Indians. Today the 
policy of the United States is to consolidate reser-
vation land in trust for the benefit of lndians. 
F. Cohen, Handbook of Federal In.dian Law (1982 
ed.), pp . 612-15. The accident of ti.me fn which a 
stream adjudication occurs should not cause the 
court to overlook the faet that the reservation's 
title status is continuously evolving. Thus, the 
wisest position for the court to adopt regarding 
reserved rights is that so long as there is a 
resel'Vation, there are reserved rights with a 
--------{i)l!i.elit.y-date-as--of"-tll~-ereatien...-.of--the r,eservation. 
United States Brief in Support., p. 277. As the 
United States Tequested in its April 7 Brief, the 
decree in this case can be mod!fied if necessary to 
accommodate, at a later date, the reserved rights 
associated with fee lands as they are -reacquired in 





















I disagree with the above. Fo~ if it is acceptable, then 
mainstream adjudications or other hearings under the McCarren -- . . - .... 
Amendment would become a numty. The very purpose of this _ _, __ _.. .. . _ .. --- -- •I • 
long and costly trial is to put an end to the uncertainty that 
• 
exists for both Indians and non-Indians in Water Division No. -- · -· -:--... ·~ ....... . _ 
• 
...,.._ __ .. ..,.. . .. -
3. This can.not be achieved if there is to be a residual right in 
... • , •'\> • • - .. 
th.e Tribes to acquire long standing non-Indian inholdings, 
return them to Tribal status, and announce with a flourish an 
imposition of a 1868 date for water on · such lands. I believe 
the following example proves my point. 
_ . Let us assume the Tribes purchase every acre of every 
.. .. . . -- ... 
ranch and farm now constituting the Riverton Reclamation Pro 
• 
ject. These are lands of the Reservation's "ceded" portion, 
thrown open to settlement in 1905 and in the main farmed 
continuously ever since. These lands operate under state 
awarded Permit 7300, with a 1905 priority date. Are we to 
assume that should they suddenly be owned by the Tribes, 
these 1905 water rights are no longer capable of providing a 
livelihood for Indians, even though they have for non-Indians 
these past 75 years? How can it be asserted that, "the pur-
poses for which the Reservation was created" are not properly 
fulfilled by the acquisition of a 1905 re_served right stemming 
from long ceded lands with a 1905 state right which has sus-
tained generations of farmers and ranchers in the area? 
My argument i.s not to be interpreted as desiring to 
impose these state water rights upon the Tribes in the event of 
such an acquisition. Its point is to prove that a 1905 reserved 
water right date would be in order and fair, rather than a 
treaty date. which would be unequal and unfair. in the event 
• 
of future acqui.sitions of this kind. 
- 48 -









































2. Reacquisition By Tribes 
. . 
Question No. 2 is next answered. For reasons stated -
above, the tl"ftaty date of 1868 is hereby awarded to lands~ 
• 
~-thin original Reservation boundaries reacquin:d by the Tribes 
- - = 4 
prior to the date of this Report. Followin the date of 
= -- .: • 
Report, the date tQ .establish the- reserved right is the date of 
the issuance of the first state awarded' water permit on said 
. 
after-ac ui.red lan if uncancelled at the time of reacquisition. · 
• 
This report is careful not to impose state water rights 
upon said parcels, and to adhere to Wyoming's Constitutional 
. 
disclaimer of jurisdiction over said Indian lands. The measure 
of these efforts is to establish dates for reserved rights, not to 
· impose state w~ter rights or their statutory conditions upon 
Indians or their land. 
3. Reacquisition By Non-Indian Entity 
Question No. 3 will now be addressed subject to the Sup-
plemental Report herein, for reasons ·mentioned above. 
I hold that the conveyance of Reservation land to a non-
Indian in fee does not include a treaty-date reserved water 
right for that specific land. For i.f it did, then it is proper 
to decree that non-Indians now in ownership of lands granted 
by Indians to predecessors in title should also retain the 
coveted 1868 date; and with this I cannot agree. To do so 
would-ee te- undo long-set-Hed Wyami.n-g-law -on- this point, 33 
something that is not warranted by the evidence in this adjudi-
cation. 
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Cappaert aside, no showing has been made that the im-
•• 
plied reserved rii!'ht for water was ever i,ntended to benefit any 
but Indians. The conclusion on .. congressional intent (~ • 
• 
"'Intents and Purposes"', infra) -supports ~ tlie view that the 
Treat.y. o£ .1868' was-.to __ ~~~e a_ pump_eJ; qf_ a~'res of rand for tne 
TribeS' that would continUe without D)arked .. eflange fn· ~tatus or-
area. as so often- stated· ... for .'their p~rmanent home_ In thiS. 
regard!. Colville 34 rev~als tlliS excellent· statement or judicial 
~ . - . 
• • - . . 
logic which was promptly reversed· by the 9t1:1 Ci~t CO\Rt: 
. An antilysis of the r~tfonale for· the- reservEd rights 
doctrine convine~s this Court that the implied 
reservation of waters on Indian reservations should 
be nmited t:o· Indian ownership. Winters doctrine 
rights were reserveQ: to. members of. ·the Indian. ttibe 
living on the reservation. Winters, supra. 207 
U.S.. at 57 6,. 28 S. Ct. 207 ; .Arizona v.. California r· 
37l U.S. at 600. 83 S.. Ct. 1468. Water was implied-
ly reserved to .ensure that th.e lands intended to· be 
permanent homelands for the Indians wourd have the 
necessary water to fulfill that p~rposes. Id·. The -Indians of the Northwest were· not agrarian at the 
time they we~ forced onto r.eservations. ~e tran-
sition from· the traditional nomadic life to an 
agrarian existence required the development of 
a.grieultural skills. Implied Teserved water rights 
are open-ended so that as the Indians develop the 
~ecessary . skills· they , .are able .. to appropriate .. the 
water required to make the land productive. See 
Winters, . supra. When ·title· -to- Indian lands p'asses · 
into. ·non-Indian· hands, the purposes for w_hich the 
reserved water rights are implied no longer exist. 
It therefore seems logical to conclude that reserved 




from the intent of the creators at the 
withdrawal from the public domain. 
reservation of water may be implied 
34. Colville, 460 F .Supp. • p. 1328. 
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such water is essential .. !9 preserv~ th~. purpose for 
which the reservation was created. No reservation 
of water may be implied for any use which is not 
basE;,~t ~on one of_ .:tb.e. _purposes for which that land 
was reserved.- - ·r United States v: New . MeXico • . 98 . 
. ... - - S.Ct. 3012, 57 L.Ed.2d 1052 (19'18}.-}· ·Applying· 
·- -
• 
. these recent restricted concepts of reserved rights, 
it is clear that when the reserved purposes are 
· terminated,' as when a national park is returned to 
the public domain or when ·Indian property is sold 
· to non-Indians, ·-theJ reserved rights -em no·- longer 
· be j-udicially implied :· · · 
• •' ••• 
This Court therefore concludes that Winters 
reserved rights do not per se apply to allotments 
owned by non-Indians. This conclusion, however, 
does not foreclose possible availability of water to 
the non-Indian grantee . 
. 
In contrast, the · following language from the Colville 
• • 
reversal may give hope to ali' defendants who own lands once 
conveyed by an Indian allottee. 1 have rejected this rationale 
because the evidence in this case is replete with examples of 
s tate water permits either being requested or granted immedi-
ately upon acquisition of these parcels by non-Indian owners. 
They did not look to the Indian grantor for water. I believe 
this distinguishes the Colville facts from the case at bar. 
It is settled . tpat Indian . allo~tees have a right to 
use reserved water. United States v. Powers, 305 
U.S. 527, 59 S.Ct. 344, 83 L.Ed. 330 (1939). 
'[W]hen allotments were made for exclusive use and 
thereafter conveyed in fee, the right to use some 
portion of tribal waters essential for cultivation 
. passed to the owners.' Id. at 532, 59 S.Ct. at -__ __..cu.~c.__We must determine wnether on~ndian pup-
• • 
chasers of allotted lands also obtain a right to some 
portion of reserved waters . 
The general rule is that termination or diminution of 
Indian rights requires express legislation or a clear 
inference of Congressional intent gleaned from the 


















• . . ..... • 
See B:ryan v. Itasca County, 426 U.S. ~13, 392-93, 
96 · S.Ct~ 2102, 2112-13, 48 L.Ed .. 2d 710 (1975); 
Mattz v. Arnett, 412 U.S. 481, ·504-05, 93 S.Ct. 
2245, 2257-58, 37 L.Ed.2d 92 (197~). Upon c~ 
consideration, we conclude this principle supports 
the proposition that an Indian allottee may sell his 
right to reserved water. 
The district court's holding that .an Indian allottee 
may convey only a right to the water be or she has 
actually appropriated with a priority date of actual 
appropriation reduces the value of. the allottee's 
right to reserved water. We think this type of 
restriction on transferability is a 'diminution of 
Indian rights' that must be supported by a clear 
inference of Congressional intent. . 
By placing allotted lands in trust for 25 years, 
Congress evinced an intent to protect Indians by 
preventing transfer of those lands. But there is 
no basis for an inference that some restrictions 
survived beyond the trust period. Congress pro-
vided for extensions of the trust period~ but 
directed that fee title be conveyed to the allottee 
when the period expired. We think the fee 
included the appurtenant right to share in reserved 
waters, and see no basis for limiting the transfer-
ability of that right . 
This conclusion is supported by our decision in 
United States v. Ahtanum Irrigation District, 236 
F.2d 321, 342 (9th Cir. 1956), cert. denied, 352 
U.S. 988, 77 S.Ct. 386, 1 L.Ed.2d 367 (1957). 
Ahtanum held that non-Indian purchasers of allotted 
lands are entitled to 'participate ratably' with 
Indian allot tees in the use of reserved water. 
Colville, supra, 42 at 50. 
• 
__ ........,...__..~ .. i_s_adjudication I here are many distinctions_readily 
apparent . from the facts of Colville. In that case, only one 
river was involved 1 the No Name, and it was located "entirely 
within the Reservation." The appellate court noted that the 
state's interest in extending its water law to the reservation 
- 52 -
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was limited; that tribal or federal control of No Name waters 




In this adjudication, an entire river system, not just one 
stream, is involved. It is not entirely within Indian country, 
but headwaters near, and passes through the· Reservation and 
" 
continues to be the source of water for thousands of defendants 
living downstream in Water Division No. 3. Wyoming is · not 
• . . ' 
seeking to impose or extend its water law to the ' Reservation, , 
• ;, 1 
but is maintaining certain positions regarding the selection of a 
reserved right date, and what qualifies as land deserving it. 
. . . ~ 
And lastly, rather than having no impact of state wate? 
rights off the Reservation, in this case quantification of 
·reserved rights will adversely affect virtually all of the balance 
of state awarded rights in the entire Division. 
The above are some of the reasons I declined to follow 
the latter Colville holding. It is also worthy of note that few 
matters are as diffused as this subject in Western water law. 
The last footnote in the Colville Circuit Court of Appeals 
reversal implored the Supreme Court to pass upon and in final-
ity reconcile these difficult and conflicting views. It read: 
We are persuaded of the correctness of our analysis 
and conclusion concerning the transferability of the 
water rights involved in this litigation. Neverthe-
less, we recognize that reasonable minds hold con-
flicting views. State and federal courts, state and 
federal agencies responsible in water rights admin-
istration, and the numerous Indian tribes, allottee a 
d- their-transferees, are- plagued almost- on- a -daily-
basis with the problems and uncertainties surround-
ing the issues discussed in this opinion. This case 
presents an appropriate vehicle for the Supreme 
Court to give .guidance and stability to an area of 















great unrest and uncertainty in Western water and 
land law . A 4efinitive resolutiol'\ is overdue. 
3
lhe 
magnitude of the problem cannot be overstated. 
Whereupon the Supreme Court promptly declined review. 37 
In conclusion, I find that July 3~ 1868 -- the date of the 
treaty between the United States and the Tlibes - - is the . 
priority date for reserved water tights on all practicably 
irrigable acres .within either the diminished or ced.ed portion of 
the Wind River Indian Reservation. This treaty priority date 
will apply also to Indian fee or tribal lands within the aforesaid 
Reservation that were conveyed in fee to non-Indian ownership 
and reacquired, so long as said lands were reacquired by the 
Tribes prior to the date of this Report in this adjudication. 
The 1868 treaty date will not apply to lands reacquired 
by the Tribes after the date of this Report, whether located in 
ceded or diminished portions of the Reservation, or anywhere 
else in Water Division No . 3 . 1 find that this adjudication 
assists in fulfilling the purposes for which the Reservation was 
established, quantifies the water for its future generations, and 
terminates the need to assert a treaty date for water rights for 
any future acquisition of land by the Tribes of this Reserva-
tion. 
The above treaty date will not apply in determining the 
water rights of non-Indian owners of parcels within or without 
the Reservation. This finding supports and sustains Wyoming 
• 
36. 647 F.2d 42 at 54 . 
37. Cert. Denied. No. 81-421, 70 L.Ed. 630 (Feb. 12, 1982). 

































affirming that non-Indians who purchased lands from In-
dians did not receive superior water rights stemming from the 
treaty. 
Those Reservation lands conveved under the terms of the 
• 
Brunot Agreement and the First McLaughlin Agreement were 
conveyed absolutely from Indian ownership. and as such are not 
entitled to priority date based on the doctrine of reserved 
rights . . . • : 
These Findings and Conclusions are included in the 

















IV. INTENT AND PURPOSES 
A. INTENT . 
The primal issue in adjudicating the right of the Wind 
River fndian Reservation to a federal reserve of water is 
whether any right exists at all. This requires a finding and 
conclusion that Congress, either explicitly or impliedly, 
• 
intended to reserve water when it created the Wind River 
Indian Reservation. The respective positions of counsel for the 
State of Wyoming and the United States are diametrically 
opposed on this issue. 
Counsel for the State of Wyoming contends Congress did 
not explicitly reserve any water nor did it intend to do so. 
Furthermore, evidence of certain acts of Congress and federal 
officials is presented to show that Congress consciously elected 
to deny a reserved right and deemed it more appropriate for 
the Indians to get their water by application to the State 
Engineer. Counsel argues that Winters does not apply to this 
reservation and that the history of Wyoming and the develop-
ment of the Wind River Indian Reservation is unique and 
justifies a conclusion contrary to the holding in Winters. 
Finally. the nature and extent of detriment to non-Indians in 
the Big Horn River System presented during the hearings is 
submitted as further proof of a conflict of Congressional 
positions designed to show that Congress certainly could not 
have intended to grant a reservation as envisioned by the 
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Counsel for the United States relies on the Winters deci-
-
sion I aild subsequent United States Supreme Caurt case law 
derived from that decision I to maintain that the doctrine ot an 
implied intent to reserve water for a reservation applies to the 
. 
Wind River Indian Reservation. The Treaty of. 1868 1 inter-
' . 
preted in light of the Winters precedent and compared to the 
- ' . .. 
facts in· that case, is offered a.s the determinative authority for 
-
the position of the United States . 
. 
I have studied the relevant United States Supreme Court 
• 
case law and have carefully e~amined the 1868 Treaty and how 
tile language and history of that Treaty relates to the develop-
ment of the reserved rights doctrine. I have analyzed the 348 
"Intent and Purposes., exhibits offered by the State· of 
. 
Wyoming, ·along with the competent argument of counsel for the 
State of October 7, 1981, 39 supporting the position that no 
reservation of water exists. It is my conclusion that the 
Winters doctrin~ is applicable and that Congress, by the Treaty 
of 1868, impliedly created a reservation for water on the Wind 
River Indian Reservation to satisfy the purposes of that 
Treaty. 
• 
1. Fort Belknap Reservation 
The agreement of May 1, 18.88. 
40 
which cre.ated the Fort 
Belknap Reservation, was the subject of the United States 
Supreme 
t 
. 41 nne. 
Court landmark holding known as the 'Winters Doc-
In that qecision, the Court affin;ned the lower court 
~~-------- --
decree granting the Indians an implied resel"Vation of water by 
virtue of the 1888 treaty which created the reservation. The 
39. Tr. p. 11285 et seq. 
40. 25 Stat. at L. 113, Chapter 213. 
41. Wint:ers v. Uni.ted States~ 207 U.S. 564, 28 S.Ct. 207, 52 













•• -- _ ......... - . -
• 
Court has considered 
times since, and has . 
the implied reservation question several 
af{irmed its position each time. 42 F.ur-
thermore, lower courts have consistently· applied the doctrine in 
a variety pf _circumstances as controlling precedent. 43 .. 
._, The Wyoming Supreme Court has also considered the 
• . 
Winters Doctrine and its specific application to the Wind River 
• 
. 44 -· 
Reservation. That case concerned an action to enjoin the 
State Engineer and other water officials from interferring with 
• 
and closing the head gates of the plaintiffs., who owned land 
originally allotted to Indians. Justice Blume carefully developed 
his decision by applying the law only to the precise fact situ-
ation presented and specifically did not intend his opinion to be 
expansively interpreted: 
We shall not, however, in deciding this interesting 
and heretofore undecided ques tion involved herein, 
go further than is necessary, and shall, as far as 
possible, leave undecided points on which the 
Supreme Court of the · United States is the ultimate 
authority. 45 
He did, however, begin his analysis with the premise that 
Winters must be reckoned with. 
42. United States v. New Mexico, 438 U.S. 696, 89 S. Ct. 301 2 , 
57 L . Ed.2d 1052 ( 19 78) ; Cappaert v. United States, 426 U. S . 
128, 96 S.Ct. 2062 , 48 L.Ed.2d 523 (1976); Arizona v. 
California, 373 U.S. 546, 83 S.Ct. 146'8, 10 L.Ed.2d 542 
(1963) . 
43. Colville Confederated Tribes v. Walton, 64 7 'F . 2d 42 (9th 
Cir . ., 1981); United States v .. Adair, 478 FwSupp. 336 (D. 
Ore. 1979) ; Unite ~tates v. tanum rr gati on str ct. 
236 F.2d 321 (9th Cir. 1956) ; Anderson v. Spear -Morgan, 
79 P. 2d 667 (Mont. 1938); United Sta~es v. Hibner, 27 F.2d 
409 (D. Ida. 1928) ; Conrad Inv. Co . v. United States, 161 
F. 829 (9th Cir., 1908) . 
44. Merrill v. BishoR, 287 P.2d 620 (Wyo. 1955) . 








































lt must, of course, be· admitted that according to 
the holding in Winters v. United States, supra, the 
water rights appurtenant to the Indian Reservation 
· here in question were reserved to the Indians by 
. the treaty of 1868.46 
• 
My conclusion on the question of Congressional intent does· ·not 
"'disrupt the holding in· Merrill v. Bishop. rt answers a question 
presented by the referral which ' was not before the Wyoming 




2 . The Wind River Indian Reservation 
.. 
The Treaty of 1868 between the Shoshone and Bannack 
Tribes and the United States, which created the Wind River 




the crucial document in determining 
Article· II of the -Treaty specifically 
provides that the reservation be " ... set a_part for the absolute 
• 
and undisturbed use and occupation of the Shoshone Indians 
herein named, and for such other friendly tribes or individual 
Indians as from time to time th ey may be willing ... to admit 
amongst them .... " Article IV provides that the Indians " ... will 
make said reservations their permanent home .•. " and Article VI 
anticipates that they will " .•. desire to commence farming ..•. " I 
can find no significant difference ' between the intent of 
Congress exhibited by these passages and those passages from 
the Fort Belknap Treaty provisions ruled upon by the United 
States Supreme Court in Winters. 48 While it must be admitted 
that the respective treaty provisions are not identical, they are 
so similar that one may reasonably imply the same Congressional 
46. Ibid., at p. 623 . 
47. Plainciff 's Exhibit WRIR I & P 1; U.S. Exhibit WR-1. 














intent from each treaty. Any other conclusion would appear to 
be conttived. and. contrary to Sup~me· Court precedent . 
• 
• . 
The conclusion of impli-ed Congressional intent is not 
refuted by the contention of the Stat'e of Wyoming that the 
Wyoming Act . of Admission 
49 
is e~liclt proof of Congressional 
intent to the contrary. . The State argue,s 'Ulat Congress~ .in 
' 
admitting Wyoming as a state in 1890. adopted and ratified. the 
Constitution of Wyoming, including ArtiCle 8, Sections 1 and 
3 . 
50 
Those sections are as follows: 
1. Water is state property. 
The water of all national streams, springs, 
lakes or other collections of still water, within t}}e 
boundaries of the ~tate., are hereby declared to be 
the property of the state . 
3. Priority of apprQpl"iation. 
Priority of appropriation for beneficial uses 
sb8Il give the better right. No appropriation shall 
be denied except when such denial is demanded by 
the public interests. 
Consequently, the State eon tends, Congress explicitly acknowl-
edged that all water in Wyoming is the property of Wyoming and 
therefore subject to appropriation only through the laws of 
Wyoming, and concludes that the ratific,ation repeal~ ~y reser-
vation of water created by the Treaty of 1268. The Supreme 





-an argument to be "elaborate and able" but 
I believe the same conclusion is appropriate in 
----------------1--.:arnc·knowled:ge and appreciate that the Constitutions· o 
Wyoming and Montana are not identical in the sections relevant 
49. Plaintiff's Exbibit WRlR I & P 11. 
50. Plaintiff's Exhibit WRIR I & P 12. 




















































to this case nor are the fact situations surrounding the two 
reservations. · However, the logic and analysis used })y the 
Supreme c 'ourt in Winters applies equally well bene. There is 
no direct, obvious provision in the Act of Admission which 
openly states ' that Congress is repealing any provision of the 
~reaty of 1868. ·T·o reach such a conclusion, one must imply 
that intent from the document. Such an implication would' be 
·ill-founded. Additionally;-it is ironic that the argument. of the 
State requires a rejection of an implied intent analysis when 
dealing With the Treaty ·of 1868 and yet .requires the saine im-
plied intent analysis in considering the 1890 Act of Admission. 
Given the applicaUan of the Winters decision to the 1868 
Treaty, 1 cannot see how one can reasonably conclude that an 
"elaborate't, speculative interpre1ation of an act iS sufficient to 
deprive the Indians of the water reserved to them by the 
Treaty of 1868, a reservation which, without water. "woUld be 
52 
valueless" • • • 
The remaining argument against a reservation of water is 
that there exists conflic.tirig evidence on the Congressional 
intent question. Even if that were true, the Winters decision 
still requires a tlnding that intent existed. Mr. Justice 
McKenna recognized there may be a conflict of the implicati.ons 
which may be drawn from the various acts, but he concluded 
that when such a conflict exists, " ... that which makes for the 
retention of the waters is of greater force than tl;Iat which 
makes for their cession." 53 
---------------Many or-t11eeXlUDils introducedo y lie srat-=-e___,o~f~' =,....,..,.,,_,...----~---
during the lf'intents and purposes'" portion of· its case in chief 
were letters between certain officials, records o.f appropriation • 




















actions talten by Congress, and reports to Congress by various 
Indian agents. These documents were presented as proof of a 
. 
conscious, deliberate attitude of Cong;ress that if the Indians 
were to expect any water, they must rely on and comply with 
' the ·system of appropriation established by state law. 
First. this position directly contradicts the . Winters 
holding. Second, it wholly lacks any chr:onological perspective 
surrounding the development of the Wind River Indian - ReservR-
tion and fails to address the question of ·what was the Congres-
sional .intent in 1868, the date of the treaty. Third, it 
requires placing a greater weight on • a ·miscellaneous group of 
letters and documents than on a treaty of the United States . 
The precedent is well established that ambiguities must be 
collStrued in favor of the Indians and that any termination or 
diminution of the Indians' rights can be done· only by express 
clear showing of intent from surrounding legislation or a 
54 
circumstances. The State of Wyoming fails to prove such a 
While lengthy, bulky, and large in number. the clear intent. 
exhibits presented lack the qualitative· content necessary to 
support the State's argument and to dispute my conclusion that 
the Indians are entitled to a reservation of water by the Treaty 
of 1868. 
3. Equal Footing Doctrine 
One contested issue of law included whether or not the 
qual Footing Doctrme dictates that by adlDlftffig Wyoming mto 
the Union on equal footing with the original thirteen states, the 
54. Winters, at p. 577; Colville Confederate Tribes v. Walton, 










































Federal government did not intend to reserve water .in the State 
• - . . 
of Wyoming. - • 
-
This will be disposed of ln short order. 
.1 • * 
In United States v. District Court in and for County of 
' 
Eagle, Colorado. 401 U.S. 520, 91 S. Ct. 998, 28 L. Ed. 2d 278 
• • • 
(1971), the Supreme Court said: 
• . 
It is clear from our cases that the United States 
• 
often has reserved water rights based · on with- · 
. drawals from the public domain. As we said in _ 
- ·--Arizona v. California, 373 U.S. 546, 83 S.Ct. 1468, 
10 L. ED. 2d 542. the Federal Government had the 
authori!Y both before and after a State is admitted 
into the Union 'to reserve waters for the use and 
benefit of federally reserved lands.' ~. , at 597, 
83 S. Ct. at 1496. The federal reserved lands in-
clude any federal enclave. (Emphasis added) 
In addition, the Equal Footing Doctrine does not command 
• 
that all sta1es must enter the Union equal in economic stature 
and property rights to the original thirteen. Again. the 
Supreme Court said, in United States v. Texas, 339 U.S. 707, 
70 S.Ct. 918, 94 L.Ed. 1221 (1950): 
The 'equal footing' clause has long been held to 
refer to political rights and to sovereignty. See 
Stearns v. State of Minnesota, 179 U.S. 223, 245, 
21 S.Ct. 73, 81, 45 L.Ed. 162. It does not, of 
course, include economic stature or standing. 
There has never been equality among the States in 
that sense. Some States when they entered the 
Union had within their boundaries tracts of land 
belonging to the Federal Government; others were 
sovereigns of their soil. Some had special agree-
ments with the Federal Government governing prop-
e-rt-y-within t-neR-bo!!ders. See- Stearn.a v . St-at-e- of ---
Minnesota, supra, 179 U.S. pages 243-245, 21 S. Ct. 
pages 80-81. Area, location. geology, and latitude 
have created great diversity in the economic aspects 
























footing was designed not to wipe out those diversi-
ties but to create parity as respects political 
standing and sovereignty. (Emphasis supplied) 
-
• 
Thus, while the State of Wyoming entered the Union on 
. 
par with the original s tates as regards sovereignty, it cannot 
• . . 
be argued that the United States was forced to transfer its 
ownership of the waters on all publle lands to the state under 
the Equal Footin.g Doctrine. To do so expands the doctrine in 
a direction foreclosed by the clear statement of United States v. 
Texas, supra. 
Mr. Michael D. White.. as Master Referee in a recent Colo-
rado adjudication, recognized that the Equal Footing- Doctrine 
can have a direct effect on certain property rights where the 
property right is so identified with a sovereign power of 
55 
government that it cannot be separated therefrom. For 
example, this rule has ~nerally been applied to uphold the 
transfer of ownership of the beds and shores of navigable 
streams from the United States to the states upon their admis-
sion to the Union. Mr . White made it clear in his Report that 
the rule cannot be extended to prohibit the establishment of 
Federal reserved rights, before or after statehood. · 
I concur, and find that the property interest Wyoming 
bas in the ownership of her waters is not so identified with 
state sovereignty as to invoke the Equal Footing Doctrine. 
Once a determination is made that Congress did intend to 
reserve water for the Reservation by the Treaty of 1868, the 
55. Unit~d States v. Oregon, 295 U.S. 1, 55 S.Ct. 610, 79 L.Ed. 







































next question which must be answered is what Congzess in-
tended as the purposes . for the use of that water. While the 
. 
respective parties are not in complete disagreement on this 
issue, this particular question bas been the subject of several 
pages of briefs submitted and fine distinctions and arguments 
• 
drawn by all parties involved. • 
- · . The United States maintains that the Reservation was 
' established to provide a ·permanent home for the-· Indians. As 
such, the United States eon tends that any purpose which fur-
thers the goal of establishing that permanent home is valid and 
should be included in quantifying the amount of water to which 
the Indians are entitled. 56 The proposed purposes include 
agricultui-e, livestock, fisheries and wildlife, mine.ral develop-
. 
ment, municipal and industrial uses, and aesthetics. It is 
f,inally argued that the water to satisfy the above purposes 
must be measured by keeping in mind not only the present but 
the future needs of the Reservation. 
The State of Wyoming, wbilt_ reserving its position that no - .. ,...,. 
reservation of water exists at all, _meiAtajns that if a reserve-
= .............__ 
~ -- ---------------
tion does exist, it e the minimal amount of water 
~eing{e.!ltll"ely ae:f!!atl§} The State of Wyoming argues that 
the purpose of the 1868 Treaty and of the Government's inten-
tiona in entering into such a Treaty was to convert the Indians 
from a nomadic life to an agricultural one. As such, the State 
admits within the scope of this argument that the purposes of 
56. Legal Parameters f or United States' Statement of Claims, 
filed March 5, 1980, p. 6. 
57 . State of Wyoming's Response to the United States' Statement 
of Claims and to the Statement of the Shoshone and Arapahoe 
Tribes Concerning the Meas urement of Tribal Reserved Water 
























the Reservation are for domestic, agricultural and stock water-. 
ing uses only. 
58
. The State of Wyoming specifically denies that 
the purpose of the Reservation was for a "permanent home-
land. n
59 
It ~s argued that the "permanent homeland" language 
found in the Treaty of 1868 was included to set a time frame 
for the duration of the Reservation and. was not intended by 
Congress as evidence of the principal purpose of the Reserva-
tion. The State concludes by asserting that it. is not before me 
to decide whether Congress was right _o~ wrong in creating a 
Reservation with the purpose of converting the Indian way of 
life from a nomadic to an agrarian one, but rather to determine 
that such an intent was, in fact, the purpose of Congress in 
ratifying the Treaty of 1868. 
Counsel for the Shoshone and Arapahoe T~bes begin with 
a basic· premise which agrees with the argument of the United 
States, but seeks to have those purposes applied in a somewhat 
different manner. The Tribes also conten-d that the purpose of 
the Reservation is to provide a permanent homeland for the 
. - . . .. ... . - . . .. . - ... • ..._ .... . . -
Tribes and, in so doing, provide sufficient water for the 
- .. - - . . . . -
Indianst use in deriving a maximum benefit from all of the ... __ 
. - -- . 60 
assets of that homeland. The Tribes conclude that when 
. -. ·- - . 
applying the purposes to a quantification of the water, those 
• ... • ... • 0 .. 
purposes must be broadly interpreted so as to permanently pro-
58. State of Wy~ing's Response to the United States' Statement 
of Claims and to the :Statement of the -5hosbone and Ara'Pahoe 
Tribes Concerning the Measurement of Tribal Reserved Water 
Rights, filed ' July 16. 1980. p. 12. 




for Water Rights of the United States and the Shoshone and 
Arapahoe Tribes, filed July 16, 1980, p. 36. 
Pre-Trial Brief of the Shoshone and Arapahoe Tribes with 
Respect to Purposes and Legal S~andards for Measurement of 




















































vide for the needs of the Reservation, envisioning a determina-
tion of future as well as present needs. 
... - . 
' As in the discussion of Congressional intent, it is equally 
-• 
important here to rely on the Treaty of 1868 and ~evant 
'I . • ~ · ~~ ~ 
United States Supreme Court case law which has interpreted 
either that specific Treaty or treaties with other western 
Indians during the relatively same time period in our history . . 
' 
By doing so, and by applying that relevant case law to our 
. -' .. ... ... . - . -- .. . .. 
..... ,_ • \_. # 
situation, it is my conclusion that the principal purpose of the 
United States in entering into the Treaty of 1868 was to provide 
• 
a permanent homeland for the Indians so that they may, in 
whatever way most suitable to their development, establish a 
permanent civilization on the Wind River· Indian Reservation. . ... . . 
To accomplish that purpose, the reservation of the use of water 
must include that water necessary to provide for the Indians 
not only in their agricultural development, but also in the 
raising of livestock, the assurance that fish and wildlife will 
also be available for their use , the development of the minerals 
that may be found on the Reservation, the growth and provi-
sion for municipal and industrial civilization, and for protection 
and preservation of the aesthetic natural conditions found on 
..... . ...... ---
the Reservation. 
The Treaty of 1868 contains several provisions, the rea-
sonable interpretation of which can only lead one to conclude 
that the purpose of the Treaty was to provide a permanent 
homeland for the Indians . Article II of the Treaty states that 
the Reservation "shall be, and the same is set apart for, the 
absolute and undisturbed use and occupation of the Shoshone 
1 d . h . d n 61 Art 'cl IV f t th R n 1ans ere1n name . . . . 1 e re ers o e eserva-








• ..... -.. .. . .. 
• 
tion as the "permanent home" of the Indians and Article VII 
refers to the desire of the United States to "insure the civil-
ization of the tribes entering into this Treaty". In order to 
insure this goal, the other provisions of the Treaty provide 
that the United States will provide an agen~, a physician, 
teachers, other trained personnel, and will provide the facilities 
• 
necessary for educating the Indians. 
Analyzing the Treaty in its entirety, with specific refer-
-
ence to the above cited provisions, it is not at all unreasonable 
to conclude that the principal purpose for entering into this 
Treaty was to provide the Indians with a homeland where they 
could establish a permanent place to live and to develop their 
civilization just as any other nation throughout history has been 
able to develop its civilization 0 Agriculture has historically 
held an early position in the chronology of events of develop-
ment 0 That does not mean that it must be the only means of 
civilization or the end of the development of a given civil-
• 
ization. The United States itself is rich in a history of 
development which had its beginnings with agriculture. It is 
from that agricultural beginning that a civilization can grow and 
develop and to maintain that the Indians must be limited to only 
an agricultural way of life is to narrowly and unreasonably limit 
the terms of the Treaty entered into by a Congress and a 
nation whose own history surpassed the narrow parameters of. a 
solely agricultural civilization. 
Relevant Supreme Cou.rt case law not only supports the 
above conclusion, but dictates such a conclusion. The Winters 
decision sheds little light on the discussion of purposes, but it 
does provide a meaningful basis from which one can begin to 
analyze the question. The court in that case set down the rule 
































tains that when examining an Indian treaty and determining the 
basis and reasons for the terms provided in the treaty, one 
must always give benefit to an interpretation in favor of the 
Indians, to resolve ambiguities in favor of the Indians, and, 
' -0 • --
whenever ~ possible, to interpret provisions 'in ~ expansive 
~ - • ,. ..;~ ., • I 
rather than a limited manner. 62•.. The Shoshone Tribe case pro-
• ~ _j .. -· ~ _:; • - -r - -.,........ ~ · 1! , •• . .. _.,..,._ ..... 4<. '· .,J . •.J-
vides an. exg~~t pre<:_edent . by which to ~ discuss the. question 
of purpose, for' in that case the United States Sup-ren;te Court 
1 - .r--;..- :i- a. 
directly conside-red the Treaty _of 1868. 
- - . ~ • 
-• 0 
The Shoshone Tribe case was the result of an . action 
• 
brought by the Shoshone Tribe to recover the value of part of 
its Reservation taken by the United States wb.en the Arapahoe 
• 
Indians were placed on that Reservation. The Tribe contended, . . .. · .. 
and the Court ·o'f Claims concluded, that in determining the 
amount of compensation , value should be given to the timber 
and mineral re·sources within the Reservation. The ultimate 
qu_estion for the Sup-reme Ccurt to determine on appeal was 
whether the Treaty of 1-868 had intended, as part of its pur-
pose, to transfe-r ownership of, and therefore the value relating 
-
to, the timber and any mineral resource.s found Within the 
. 
boundaries of the Reservaqon. The court ruled tllat the 
Shoshone Tribe was entitled to any value attributable to the 
timber and minerals with the Reserv~;ttion and that such was 
part of the purpose of the Reservation. ln reaching this con-
clusion. the court extensively discussed the principal purpose 
of the Reservation and through this discussion shed some very 
valuable light on the question involved here. 
62. · Winters, at pp. 7·6-77; Ari zona v. California 1 supra. ; 




















After enumerating the provisions· of the Articles of the 
Treaty stated above, the- court then considered the history of 
the development of the· Reservation. · 
"Upon consummation of the Treaty, the tribe went, 
and has since remained, upon the reservation. It 
was known to contain valuable mineral · deposits -
gold, oil, coal and gypsum. It included more than -
400 t 000- acres -of timber. extensive well- grassed 
bench lands and fertile river valleys conveniently 
irrigable . ., It was well protected by moun1ain ranges 
and a divide, and was the choicest and best-
watered portion of Wyoming. n63 
• 
I 
In considering the question before it, the Supreme Court 
was required of necessity to examine the Treaty and discuss 
the reasons and purposes for the United States entering into 
the Treaty. In beginning such a deliberation, the Supreme 
Court once again reiterated the relative positions of the United 
States and the Tribes and that the need existed to interpret 
those provisions keeping the welfare and benefit of the Indians 
in mind. 
• 
"They [treaties between the United States and 
Indians] are not to be interpreted narrowly, as 
sometimes maybe writings expreBsed in words of art 
employed by conveyancers, but are to be construed 
in the sense in which naturally the Indians would 
understand them." 
With that understanding, the Supreme Court held that the 
principal purpose of the Treaty was: • 
" .•. that the Shoshones should have, and perma-
nently dwell in. the defined district of country. 
To that end, the United States granted and assured 
to the Tribe peaceable and unqualified possession in 
perpetuity. Minerals and standing timber are con-
stituent elements of the land itself. n64 
63. United State~ v. Shoshone Tribe, supra., at p. 114. 
64. United States v. Shoshone Tribe, supra., at p. 116. 
- 70 -



































Obviously, the Shoshone Tribe case did not concern water 
rights appurtenant to the Reservation and therefore cannot be 
considered dispositive of this issue. Nevertheless, the Court 
was very forceful and direct in its discussion of the Treaty and 
very clearly indicated its position concerning the extent and 
nature of the purpose of the Treaty . Applying the thrust of 
the Court's argument to the facts involved here, I conclude 
that Wyoming's proposed interpretation of the Treaty's purpose 
is far too restrictive and an 
~d situation existing at the 
tmreaUstic appraisal of the facts 
• J 
date of the Treaty, and of the 
· l 
purpose for which Congress entered into the Treaty . 
• 
A reliance on Shoshone Tribe case does not require of 
• • 
necessity a conclusion that only the purposes discussed in that 
case are applicable here. The parameter of that decision was to 
' . .. ' . 
determine whether the purpose of the Reservation included the 
granting of timber and mineral resources to the Indians, and 
not to determine the complete context of the purpose of the 
Treaty. Therefore, it is wholly consistent to maintain that the 
nature of the purpose determined above is supported by the 
• 
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V.. WIND~ RltVER1 INDIAN- RE~RV'KlJ.ION' 





On~ 1\l'arch· 6, 1980 , the- United States flled~ it's Statement of' 
• 
Clirl.ms· on behalf. of t1ie 'J;ribes:... It listed~ an annu al" div.er.sion: 
. 
requirement of over 64{), 000 acre feet;. of water, all bu.t. appl"OXi.i..· 
mat-ely· 10., 000. acre· feet of w.hich· was· claimed: un·der WinteDs- o~· 
rese~d· right: priorit~ date· o£ July 3 ~ 1868--, and\ the· ro' 000' 
a:c~ feet· a reserve'd· right cor.responding. to··. the priority dat-es' 




The original Federal Statement · car.ried- these· cl&ims• iJ't4 1Jle 





























65. These- figures represent only land held- in ttust byt the 
United St"a·t:es for the Indians of the· Wind River Indian· 
Reservati.on . 
66. These figures represent diversion· requirement:. 
67. Feasibility studi-es have not: as yet been co111pleted': on 1.018 
















































































Bighorn River(Owl Creek 

















TOTAL LIVESTOCK INDUSTRY: 































TOTAL MUNICIPAL, DOMESTIC 
AND- COMMERCIAL: 
2, 773 a.f. 
3,810 a.f. 
70. This includes the water needed to develop only trust assets 
held by the United States. 
71. This includes the water needed to develop only trust assets 



















































Sufficient gx"Oundwater to' maintain the surface 
-· - _...__ --

























TOTAL COAL DEVELOPMENT: 
Gas Development** 
Groundwate-r 











(Wind River Formation) 
. ~ 1, 694· 
306 - -





















4,350 a.f . 
766 a.f. 
• 








-- -- _,_,... .... , ---.,. ,_ - - .,.... 
• 
• 








Phosphate Rock Development** 



















TOTAL DIVERSION REQUIREMENT: 
**See footnote 72. 
Reservoir .~tenance 
• 
- - • 
318· a.f. • 
325 a.f. 
585,106 a. f. 
• 
The water to maintain the level of Washakie Reser:voir 
at its total capacity of 7, 940 acre-feet . 
• 
The water to maintain the level of Ray Lake at its 
total capacity of 7,140 acre-feet. 
• 
NON-CONSUMPTIVE RESERVED RIGHTS 
73 Cubic Feet 
Fisheries Per Second 
Wind River 
- Above Dinwoody Creek Annually . 5,005.0 
- Between Dinwoody and 
Bull Lake Creek Annually 4,608.0 
72. This includes the water needed to develqp only trust assets 
held by the United States. 
73. Water for tbis need is in the nature of an instream flow 
for reservation needs. In the event actual diversion 
reaches a level which would adversely impact upon the 
flows for fisheries, .the right to develop _storage to 



























































. -• • 
- Between Bull Lake 
and Diversion Dam Annually 5,867.0 
- Between Diversion Dam ·-
and LeClair Canal Annually 3,972.0 
- Betwee·n LeClair Canal 
and confluence with 
Little Wind River Annually - > 3, 972.0 
- Below confluence with 
- Little Wind River 
- Wind River Canyon 
- East Fork 
Bull Lake Creek · 
. -: Below Bull Lake 
- Above Bull Lake 
Little· Wind River 
- North Fork 
- South Fork (below 
Washakie Reservoir) 
-: Above Popo Agi.e 
River confluence 
Popo Agie River 
- Below North and 
Middle Forks 
- North Fork (Below 
North Fork Canyon) 
Dinwoody Creek 
- Before Dinwoody Lakes 
Crow Creek 

















" • • 
3,972.0 







. - - -
790.0 
1,210.0' 
- 538 .o 
672.0 
96.5 
ACQUISITION DATES : 74 April 10, 194_1 
August 25, 1941 
July 14, 1948 
• 
PURPOSE: Provide a permanent home for 




74. See United S-tates' Statement of Geographic "Boundaries, pp. 












. ·-· . -
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. 0 . 
10,048 
10,048 a.f. 
The irrigation needs of this portion of the Owl Creek 
-
Drainage are satisfied by the following state-recognized water 
rights acquired with the land. The United States' claims the 
right to use the water represented by the following certificate 
and permit numbers as of the priority dates listed. 
Priority Date 
Oct. 1, 1884 
June 1, 1887 
Oct . 4, 1889 
July 11, 1902 
Aug .• 22, 1907 
May 8, 1909 
June· 1, 1909 
June 10, 1909 
Sept 17, 1909 
Sept. 17, 1909 
Oct. 26, 1909 
Aug. 19, 1908 
May 15, 1909 
Sept . 12, 1910 
Sept. 24, 1906 
May 16, 1912 






































Far and away the largest encompassed use is irrigation 
and smaller percentages are devoted to mineral development 
(industrial), aesthetics, livestock, domestic use, municipal and 
commercial uses, reservoir JDaintenance, and instream flows of 
named tributaries to the Big Horn River, Greybull River, 
- 78 -
• 





































Nowood River, Popo· Agie River, Shoshone River, Wind River 
and Yellowstone River for fish maintenance and wildlife habitat • 
...! • • ' •• 
The claims above. totalled 580,752 acre feet of water 
• . • diverted annually to serve 147,041 acres of irrigated, or 
. ' . ~ ... . - ... .. . 
' 
practicably-.-irrigable, land.. Of this. 272.724. acre feet was to 
• - .. .. . 
serve the 61 ; 48.6 acres claimed to be under historic irrigation, 
-· . ..4 ., . . -
including some idle acres and acres within project lands on the . ~ 
_ .. 1'!. -J 
Reservation, and' - the remaining 308,028 acre feet of annual 
::-- - 1r __::!"' II" -• • 
diversion for a·: proposed 85,555 acres of future projects. The 
-
United States' acreage claim for new or "future" projects was 
•• • 
• 
subsequently reduced to 53.760 as the result of Federal wit-
nesses' testimony. 
The lesser requests included about 5. 000 acre feet an-
• 
nually for livestock use, 7, 620 acre feet for domestic. municipal 
• 
and commercial use for the year 2020, 8,019 acre feet annually 
• 
for both historic and mineral development; and volumes of flow 
• 
for non-consumptive instream purpose. The United States re-
served the right, in the event actual diversion reaches a level 
adversely affecting fisheries, to develop storage to satisfy both 
needs. 
The United States claimed the entire flow of the following 
64 streams for aesthetic and wildli.fe purposes. Virtually all are 
located in the two Aesthetic "Belt" areas. 
Stream 
Springs 
Four Mile Springs 




Tributary Dry Muddy or 
Cottonwood Creek 
Tributary Dry Muddy 
Tributary Dey Muddy or 
Cottonwood Creek 
Tributary Dry Muddy or 
Cottonwood Creek 
Tributary Mexican Creek-

































Deep Springs Creek 
Spring 
















St. Clair Creek 




' _jp >- --·- ._ 
Tributary Dry Muddy or 
Cotton wood Creek 
Tributary Big Horn River 
Tributary Dry Muddy or 
• 
Cottonwood Creek 
Tributary ~uddy Creek 
Tributary Muddy Creek 
Tributary Muddy Creek 
Tributary East Fork 
• Sheep Creek I • • .. ~ 
Tributary Sheep Creek • 
Tributary Edmore Creek 
Tributary Muddy Creek •• 
Tributary Shotgun Creek 
Tributary Shotgun Creek 
Tributary Muddy Creek 
Tributary Willow Creek 
Tributary Warm· 
Springs Creek 
Tributary f:Iolland Creek 
Tributary Holland Creek 
Tributary Muddy Creek 
Tributary Muddy Creek 
Tributary Dry Creek 
Tributary Big Wind River 
Tributary Meadow Creek 
Tributary Meadow Creek 
Tributary Crow Creek 
Tributary Big Wind River 
Tributary Dtnwoody Creek 
Tributary Big Wind River 
Tributary Meadow Creek 
Tributary Meadow Creek 
Tributary Willow Creek-
Tributary East Fork North 
Fork Big Wind River 
Tributary Trout Creek 
Tributary Sage Creek 
T.ributary South Fork 
Sage Creek 
Tributary Sage Creek 























































Little Dry Creek Tributary Dry Creek 
Springs Tributary Owl Creek 
Mud Creek Tributary Owl Creek 
Middle Fork • • 
Mud Creek Tributary Owl Creek 
Hielschers Fork - • • 
~of Middle Fork · • ... ' -~ Mud Creek Tributary Owl Creek .,. • Tributary Mud Creek • Spring Draw • • . 
Springs ,_Tributary Mud Creek • • .. . • • 
North Fork Mud Creek Tributary Mud Creek. - .. • . 
South Fork Mud Creek Tributary Mud Creek • • 
• Spring Tributary Owl Creek • • • 
South Fork Owl Creek Tributary Owl C.reek 
South Fork Owl Creek • 
and Springs Tributary Owl Creek 
Shoop Spring Tributary South Fork 
Owl Creek 
Red Creek Tributary South Fork 
Owl Creek 
Spring No. 1 
• 
Tributary Red c·reek 
Spl"ing No. 2 Tributary Red Creek 
Spring No. 3 Tributary Red Creek 
• 
Spring No. 4 Tributary Red Creek 
Spring No. 5 Tributary Red Creek 
Rock Spring Creek Tributary Red Creek 
Dry Cotton wood 
Creek Tributary Red Creek 
Spring Tributary Red Canyon Creek 
Pevah Creek Tributary South Fork 
Sage Creek 
The Statement further asked for water to maintain levels 
of all lakes within the Wind River Indian Reservation in their 
natural state, except Bull Lake, Ocean Lake, Boysen Reservoir, 
Ray Lake~ Washakie Reservoir, and Pilot Butte Reservoir. 
Water to maintai.n the levels of Washakie at its total capacity of 
over 7, 000 acre feet, and Ray Lake at its total capacity of 










. - ......... ~-· • 
B. AS ADVANCED BY THE TRIBES - ' 
On April 7, 1980, in their own behalf, the Tribes filed 
their Statement Concerning the Measurement of Tribal Reserved 
• 
Water Rights, intended as supplemental to the above claims in. 
their behalf issued by the United States. It ·added to the 
United States claim ·an addltional 931,348 acre feet of water per 
. 
year, bringing the total request for Indian reserved rights 
. 
water to more than 1, 500,000 acre feet per year, or roughly 
. ' 
five times the water being: diverted for historic~ irrigation and 
all other uses prior to this action for an adjudication. They 
are based as Jollows: 
The · Tribes first contention is that the water duty on 
claimed acreage should be increased to the sa1ne standard based 
on Wyoming law and used tHroughout Wyoming by the State En-
gineer's office~ that is, 4.24 acre feet of water per a<;:re per 
year, which equates to the one cubic foot per second for each 
70 acres set forth in the Statutes. 66 The volumetric claim of 
the United States on behalf of the Tribes divided by the total 
acreage claimed results in a water duty of 3. 87 acre feet per 
acre per year, compared to the .statutory 4 . 24 acre feet re-
quested above. Thus, allowing this one Tribal contention would 
increase the annual diversion requirements by more than 55 , 000 
acre teet per year. 
The Tribes next claimed that Class V ·or subirrigated 
lands should be awarded full service ir'rlgation. Assuming the 
Federal claim for partial irrigation of these same lands .was 
based upon a one acre foot per acre per year standard for said 
lands, and applying the Stale standard of 4.24, the resulting 











































increase would account for an additional 15,627 acre feet per 
year. 
The Tribes then advanced a claim which the United States 
had not addressed; for water to irrigate ·lands owned in fee by 
individual Indians. · This initial claim was for 9,657 acres of 
land at 4. 24 acre feet of water per year, for an additional 
. 
40, 945 acre feet per year. Paralleling this claim was an asser-
tion that future Tn'bal reacquisitions should have reserved 
right water totalling 140, 191 acre feet of water per year. This 
is based upon the hypothesis of Tribal reacquisition of all fee 
land in the Federal Irrigation Projects, Riverton Valley and 
LeClair projects at some time in the future, a total of 33,064 
acres. Again, the State standard water duty unit was applied. 
Next, the Tribes claimed an additional cultivable land. 
base of 422 ,.500 acres, to which they applied the State standard 
to compute an annual diversion requirement of 560, 040 acre 
feet, and a 702 acre tract within the Riverton Reclamation With--
drawal Area at the State standard, for an additional 2, 976 acre 
feet annually. This claim had not been addressed in the State-
ment of the United States. 
The Tribes quantified their claim for evapotranspiration 
from reservoirs and requested 85, 350 acre feet per year for 
said loss. 
Additional municipal and industrial requests added another 
31, 000 acre feet annually, and 1, 000 acre feet annually more 
than the United States claimed was included for prospective 
growth within the communities and for the lagooning of munici-
... 
pal waste waters. 
The Tribes then claimed sufficient groundwater to main-
tain current levels in all acquifers, and to prevent mining of 








- --· " • 
tain existing well production by them and their permittees, and 
to provide groundwater resources for future needs of the 
Reservation. No quantification was made for these purposes. 
Excluding the groundwater claims, these additional re-
quests at the time of the filing brought the initial toW claim 
for reserved right water on the Wind River Indian Reservation 
to a total of 1, 583,071.5 acre feet of water annually. 
It is appropriate at this time to observe that during the 
long trial oftentimes admissions were made reducing certain 
claims. Supplemental pleadings were f"lled to reduce some 
totals, an~ following the submission of briefs and some of the 
rulings made without objections during trial, these totals were 
reduced by over 78{), 000 acre feet a year. 
At the conclusion of the trial, the United States' ·final 
claim for irrigation had been re-adjusted at 367, 426 acre feet 
annually to serve just under 60, 000 acres of asserted historic 
lands. and just over 215,000 acre feet to serve 55,221 acres of 
future projects; in sum, a claim that 115, 221 acres be found 
practicably irrigable, requi.ring an annual diversion of 582,414 
acre feet of water. 
The claim for aesthetics and wildlife purposes was re-
duced by the deletion of the following streams: 
Stream 
South Fork Owl Creek 
South Fork Owl 
Creek and Springs 
Shoop Spring 
Red Creek 
Spring No. 1 
Spring No. 2 
Spring No. 3 
Spring No. 4 
Spring No. 5 
Source 
Tributary Owl Creek 
Tributary Owl Creek 
Tributary South Fork 
Owl Creek 
Tributary South Fork 
Owl Creek 
Tributary Red Creek 
Tributary Red Creek 
Tributary Red Creek 
Tributary Red Creek 
Tributary Red Creek 
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Rock Spring Creek 




Tributary Red Creek 
Tributary Red Creek . .. 
Tributary Re.d Canyon Creek 
Tributary South Fork 
Sage Creek 
.. - - ·- .. 
Except for the three items mentioned in the next para-
graph, the Imal claim of the Tribes' at the close OI evidence • 
.. t. ... ~ . -
for the most part concurred With that of the United . States,. 
Each had been reduced substanti~y. There had been an 
undel"sta.nding- of agreement in many instances· except in the 
irrigation usage; and the unquantified claims for groundwater, 
' • 
with the right to mine groundwater, of coune, at iss:ue. 
In the are.a of water claimed for irrigation, the Tribes 
asserted three additional concepts, none of which bad been 
mslntained by the United. States. The: first was for 10 , 374 
acres of land calling for an annual diver$ion· of 46,724 acye feet 
on behalf of individual Indians lloldin·g their land in fee. Next 
were two of the future projects which the United States had 
deleted from their requests because of w·hat they concluded · 
were adverse economic considerations. They were the Big Horn 
Flats Extension, just over 9, 000 acres of land callin·g for over 
22,000 acre feet of water per year (which constituted the most 
• 
economic and efficient water duty of any project, historic or 
future , on the entire Reservation), and an area of '897 acres on 
Stagner Ridge, requiring a diversion of 2, 810 acre feet of water 
per year. 
The Tribes continued to assert their request for 2.0% of 
the total Federal and Tribal claim for contingencies of land to 
be reacquired by tbe Tribes in the future; and a 20% increase 
in water to be used for municipal and domestic, and livestock, 
increasing to totals slightly larger than those on which the par-






...... -,._ . - .. 
At the close of evidence, the exact quanti!table claims of 
• . 












Livestock irom surface and 
shallow wells 










Municipal., Domestic and Light Commercial 
from surface and ground water 
25,766 
2,371 
The Indian c111ims paralleled the above except for the 
three additional requests mentioned just before tne above tabu-
lation . 
There follows next my ev.aluation of the mounds of charts, 
graphs, maps, overlays, photos, brochures, tabulations, in 
evidence, and thousands af pages of test~mony from which are 
adduced Findings of Fact and Conclusions of Law set forth in 
the seqtions, and near the end of the Report. 
Part T-wo of this Report begins with this evaluation on 
existing Federal Irri~tion Projects, and other parcels of land 
advanced as land ''historically'' irrigated. The evaluation 
regar~g new or virgin turf that qualifies a~ practicably irrl-
gable acreage follows thereafter in a section entitled "The 
Determination of Practicably Irrigable Acres on the Re.ser-
vation's Future Lands", and the two Tribal claims then complete 
Part Two in a section entitled "The Determination of PraptiC$bly 


















































I. THE DETERMINATION OF 
PRACTICABLY IRRIGABLE ACRES ON 
THE RESERVATION'S HISTORIC ACRES 
A. INTRODUCTION 
The claims of the United States and Tribes for water on 
the Wind Riv:er Indian Reservation to irrigate land fall basically 
into two categories: wate-r for lands now and historically irri-
gated, called the "Historic11 acreage, and waters for lands not 
now irrigated but which would qualify now or in the future as 
practicably irrigable acres, called the "Future" acreage. 
Historic use of water for irrigation includes waters for 
trust land unadjudicated but ,currently in use, ,adjudicated trust 
lands, 
1 
lands previously irrigated but currently idle, 
2 
lands not 
3 in use but irrigable from existing canals, and Indian fee 
lands. 
By category, acreage and water claims for said historic-
Rlly irrigated lands were as follows: 
1. In this report, the term "adjudicated" means a parcel of 
land defined a s one on which an uncancelled state awarded 
permit o r ad .1ud i cated water right i s in existence. 
2. Type Vll lands. 
3. Type VI II lands, also refered t o as undeveloped arable 
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• • ,_ . • 
Historic Lands Acres Annual Diversion 
Ca.teS!cy Claimed Reguirement 
(acre-feet) 
Adjudicated 17 .,411 97,404 
Unadjudicated 
In-use 34,427 222,915 
Type Vll 7 .• 94'6 47,107 
Type VIII L,461 6,512 
Indian Fee 10,374 46,704 
TOTAL CLAIM, 
Historic Lands 71,619 420,642 
Total historic acreage claimed by the Tribes was never 
less than the above . In contrast, testimony produced by the 
4 
State of Wyoming would level in the area of 4,261.67 acres as 
practicably irrigable. This polar· difference in acreage is con-
sistent with the State's general position, as stated 'in its 
Respon:se to Statement of Claims and brought out systematically 
in the opinions of its experts r That position. some of which I 
found to be persuasive, is generally that not- all historically 
irrigated. acres recei·ved w.ater in sustained time fra_mes = a) 
• 
that some evidence showed several years of nonirrig·ation on 
certain lands and should therefore be excluded as being incap-
able of sustained irrigation, i.e . , nonarable; b) that some o·f 
these acres are actually nonarable and evidence was introduced 
to support this claim; c) that much of the 1and claimed as PIA's 
would have benefit- cost ratios less than parity an'd thus would 
prohibit reasonable construction becau·se of econom'ic infeasfbi.l-
ity; d) that v -alid State water permits still in existence aJld not 
4. State's Proposed F±ndings, p . 1070. State witness Bishop 
actually accepted 31,217 acres of PIA's historically 
utilized on the Reservation, but this figure was a pre-
economic analysis (Plaintiff's Exhibit HFB 5-A). 
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cancelled or expired, dating 1905 and later, -rover·· at least 
• 
86,000 acres on the Reservation; e) that agents of the Tribes, 
and the United States on behalf of the Tribes, as well as indi-
vidual Indians, applied for State water permits in great num:-
bers. 5 This was asserted to show the "state of mind" of the 
Tribal and Federal officials; that Wyoming was then and was to 
-
be the sole source for the right to use water within the Reser-
vation boundaries. • 
It • lS necessary to address brieflv - the position of the 
' -• State that virtually none of the historically irrigated lands 
' ~ 
should be accorded a reserved water right because of the 
failure of the Federal and Tribal experts to qualify it as not 
only arable, and irrigable, but practicably so. PTactical 
irrigability is indeed the test. and Wyoming argues that this . 
standard mus t be applied in the same form and essence of proof . 
to all lands for which a water claim is made. This premise 
• • 
belies the actual facts in this case -- that these "historic" lands 
-
include numerous farm fields, many a part of Federal Irrigation 
Projects long established on the Reservation, that are rich and 
productive and have been the basis of the agricultural life on 
the Reservation for decades, if not for the better part of the 
• 
century. To require testing of these lands, as with future 
• 
virgin turf, seemed unreasonable to me, and I believe my pre-
sumption of irrigability regarding these lands was fair and that 
all parties fairly understood it. 
6 
Like any other presumption. 
it asserts that the factual picture is sufficiently strong as to 
• 
require an opponent's answer. 
5 . Plaintiff's Exhibit WRTR SR-3-Rev., SR-3, SR-4, SR-5 after 
the Winters decision . 
6. See Adjudicated Lands section, infra, regarding the matter 
of a State awarded Permit or Certificate establishing a 
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• 
• 
There are certain historic areas in which the testimony 
present~d by the experts for Wyoming succeeded in persuading 
me of the merit of their contentions, thus 1 have reduced totals 
of the acreage claims ac~rdingly. 
• • 
B. METHODOLOGY 
1. The Case of the United States 
The United States conducted a sufficiently thorough in-
vestigation of . the histone lands claims. 
. ' 
Ronald Billstein, 
admitted as an expert in water resource .planning, testified to 
the methodology employed under his direction by persons at 
H. K. M. Associates. The historic land base claim was first 
• • 
identified through office review and interpretation of 1979-1980 
aerial photographs, water rights records, and documents show-
• 
ing unrecorded irrigation of land. Later., field investigations 
were done to co~ firm o·r adjust the offic.e findings. 7 
State permit boundaries and areas of irrigation on record 
with the Bureau of Indian Affairs, Fort Washakie Agency Of-
fice, were mapped on aerl81 photographs and assigned a number 
.for identification. Principal service facilities were also noted on 
these photographs. Any overlapping or duplication of service 
. 
areas was eliminated. Additionally, if proposed irrigation pro-
jects had never been construc.ted, those lands were excluded 
from the base. 
8 
Initi.al documentation of unadjudicated in-use areas, t)'lose 
ditch systems not recorded with the State of Wyoming, was 
7. Tr. p. 1901; p. 1897; United States Exhibit C-138, ·p. 2; 
Tr. p. 1925 . 
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obtained from BIA publications. The portions of these areas 
outside the boundaries ·of adjudicated use were then marked on 
the aerial photographs. 
9 
Photo interpretation of the 1979-1980 aerial photographs 
was supplemented by a review of aerial photographs dated 1936, 
. 
1939, 1948, 1954 and 1969. The comparison aided in the identi-
.. 
fication and documentation of the historic lands. Stereoscopic 
·analysis was performed on all historic..., lands except within the 
-
Federal Irrigation .Projects, where very complete maps of irriga:.. 
tion were available. Field inspectors utilized results of these 
large-scale stereoscopic plates for visual perspective of service 
to a tract, and then performed field inspection and utilized 
professional judgment to form their conclusions. 
10 
'The determination of irrigation in 1980 was not made on 
photo inte-rpretation alone, even though infrared photographs 
were available and utilized. The reviewing United States expert 
relied more on the notes of field investigators than on the 
infrared photogl'aphs for an impression of the vegetation in the 
area. These investigators noted their impressions of physical 
features of the land and the ability of surface water to fully 
service land tract s , which would not have been visible even on 
infrared photographs . Photographs show only one instant in 
• 
time, givin~ only an indication of what the area looks like. 
Additionally, water assessment records and delivery system 
mappings were reviewed to document water usage for irriga-
t
. 11 1on. 
• 
9. Tr. p. 1904 ; Tr . p. 1917 ; United States Exhibit C-138, 
p. 4. 
10. Tr. p. 19 12 ; Tr. p. 2879 . 
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• 
· The initial field inspection of identified . areas was 
performed by surface vehicle. or helicopter. Minor additional 
qualifying acreage, consisting of ~nerally isolated tracts, was 
discovered. and added to the study base. · Eventwi11y, every 
tract claimed as historically in use outside the FIP'·s was visited 
by investigators. 
12 
~ The first component of a more extended field study in-
~lve<I: review of t~e , condition of diversion facilities. This 
established whether the facility examined had suffered a blow-. . 
out
13 
which would preclude continuing service without corree-
• 
tion. It also showed the extent to which the diversion works 
were intact, the ditch or sprinkler systems operational_, the 
extensiveness and definition of field laterals, and level . of 
vegetation in the service area. Isolation of diversion works and 
vegetation in ditches was. often deemed in~Ucative of non-opera-
tion of the irrigation system, thougn it was noted that there 
were areas wh~ the condition of the faciHties indicated use 
within one or two vears. A water line was considered to indi-- . 
cate u~e that year. The level or condition of vegetation in the 
• 
service area would show whether an area had been irrigated 
within a year, or not for four or five years.. Field personnel 
were allowed to make interpretations of use a~as relative to 
whetner they felt those lands were receiving full or partial 
service .or seepage from canal systems. 14 
Instructions to eliminate acreage with physical obstacles 
were given to field investigatc;>,rs, and the study exclude4 all 
major drainage ways. major and secondary roads, major farm-
12. Tr. p. 1926; Tr. p. 1986. 
13. Tr. p. 1927. Washout in ditch system or cross drainage 
dissecting ditch system • 
14. Tr. p. 1926; Tr. p. 2640; Tr. p. 2874; Tr. p. 1928. 
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steads, . river bottom lands not receiving water from man-made 
• • 
delivery systems. and any other significant obstacles to' 
farming. Dirt roads into fields were not excluded on the 
! 
theory that they could be plowed and added to the field and 
therefore presented no major stumbling blocks to the irrigation 
. 
7 15 
of that field. 
• • . \ • ,_ 
Field work was checked by cross referencing ~th assess-, 
• • • 
ment and assessability records. Field findings were compared 
- • 
with results of SCS Irrigated. Lands Inventory. 
• 
A quality con-, . 
trol check was made against infrared photography at approxi-
. 
mately the quadrangle scale for 1974 throufrh 1978. Reliability 
of the j.rrigation system, though it was noted that there were 
areas where the condition of the facilities indicated use within 
' 
one year, was verified by actual visitation to a portion of tracts 
and on site review of the findings. 16 
Records defining trust acreage as of April, 1980 were 
used to screen ownership of the study areas remaining· after the 
field inspection. Minor modifications were approved by the Port 
Washakie Office of the BIA. 
17 
I find th~ above testimony of Mr. Billstein to be profes-
sionally competent, credible and persuasive. 
On-site hydrog-raphic verification and soils classification 
studies were then undertaken under the direction of United 
States witness Albert Kersich, President of H. K. M. Associates 
on all lands in the office studies base. Mr. Kersich was 
admitted as an expert agricultural engineer. Re continued to 
outline the methodology used by the United States experts, 
15. Tr. p. 2030; Tr. p. 2587. 
16. Tr. pp. 1935-39. 













testifying that these office studies were supplemented. where 
possible, with interviews of landowners and lessees to determine 
"type of irrigation. crops grown, water supply, season of use, 
reasons for not irrigating idle lands, etc.'" Time was spent on 
the Reservation observing irriga:tion systems actually in. use. 
The classifiers talked with the current regional ~ils scientist 
and some BIA personnei involved in irrigation management on 
• 
the .Reservation. LocationS of· irrigation facilities and levels of 
irrigation were noted for each tract studied. Soils on idle 
• 
lands were field sampled~ and ·in some cases lab tested. for 
arabilitY,. Again, necessary .modifications, based on interview 
• 
response and field verificap.on thereof, were made to the total 
acreage claimed to reflect what was actually occurring in the 
field. The aerial photographs and field program ?esults were · 
then reviewed and the photographs were modified where neces-
sary to accurately existing conditions. Summary of the study 
was done by a final planimetering and tabulation of acreage. 
18 
I find the testimony of Mr. Kersich. not only on arabil-
. 
ity, but on all facets o_f his work. also to be professional. 
credible and persuasive. 
Testimony on engineering studies and water requirements 
relative to the adjudicate.d, unadjudicated in-use and Type VII 
trust lands was presented by Thomas Stetson, president of 
Stetson Engineers, Inc. , admitted in this case as an ex-pert 
water duty engineer. Mr. Stetson also presented testimony on 
the costs of bringing the Type VII lands into service. Dr. 
Mesghinna presented similar testimony concerning the Type VIII 
lands. 
18. T:r. p. 1413; Tr. p. 1126. . Hydrographic study of areas 
determined arable lands not s ·erved by existing permits. 
United States Exhibit C-138, p. 9; Tr. pp. l925-28; Tr. 
"P· 1938; United States Exhibit C-138, pp. 8-9; Tr. p. 2020. 
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Both experts ·found that the average overall efficiency in 
the · project . areas~ based upon historic diversions, is 34.7%, or 
35%. This is only if the diversion requirement of the Upper 
Wind Unit, which is 12.06 acre feet per acre, is excluded. 
This particular , diversion requirement has been historlcally 
higher than the requirement for other units. The water di-
verted for this unit flows through the system, and the amount 
that is not consumptively used by the crops returns rapidly to 
the Wind River system. Mr. Stetson testified that this. was the 
. t . . 19 easter way o operate 1n some Instances . State expert floyd 
Bis hop agreed that the average overall efficiency is probably 
35%. Both Mr. Stetson and Dr. Mesghinna 
all efficiency for the non- project lands. 
20 
this point later in this section. 
assumed a 35% over-
1 make a finding on 
'. 
Using aerial photographs and Dr. Mesghinna's climate 
zone maps, Mr. Stetson ·located historically irrigated non- project 
lands within the zones and determined the appropriate cropping 
pattern for them. He then derived the net irrigation require-
ment for each area. By dividing the net i rrigation requirement 
by the overall efficiency of 35%, he calculated the diversion 
requirement for the his torically irri(rate d trust lands outside the 
project areas , and did this tract by tract. 21 
Stetson Engineers examined aerial photographs and topo-
graphic maps locating parcels identified as arable Type VII land 
• 
by Ross Waples of H. K. M. Associates. Mr . . Stetson then visited 
each of these tract s by helicopter to analyze their water 
requirements and the costs necessary to place the lands into 
full service. To determine these costs, he considered repair or 
19. Tr. p. 5358 . 
20. Tr. pp. 5238-39; Tr. pp. 12167-68. 
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• 
replacement of headworks. diversion .structures, canal extensior. 
or enhu"gement, .head ditches on farm units'· pumps, annual 
energy operating requirements and 9perat.ion and ~aintenance ot 
. 2'2 
each parcel., and developed estimA.tes on a per acre basis 
w.hi~h were then given to David Dornbusch, admitt~d as an ex-
pert in economic feasibility • • 
' 
.I · find the evidence of the United States' witnesses 
Thomas Stetson and Dr. Mesghinna to be more· persuasive at 
most significant points, and on the matters referred to above, I 
find their tes·t_imony credil;>le ~d persqasive. • 
Economic evaluation 
23 
performed by Unite.d States' econo-
mist Dornbusch for tbe Type VII and Type VIII lands was simi-
• 
lar to his analysis of the future projects, with the exception 
that economic feasibility was determined for each parcel within 
Type VII and VIII lands. The studies initially identified crops, 
crop yields. and crop prices. 24 For Classes 1 through 3 lands 
under full irrigation, the· yields wer~ projected to be the same 
as in the future projects for the _same crops. Yields for Class 
4 lands under water short supply are based upon discussions 
with various agricultural extension people in Wyoming. Crop 
prices for historic lands were obtained as for new project lands 
and in fact are the same fo-r eomparable crops. The prjce per 
ton of hay is the 1979 normalized. price published for 11urse oat 
hay and grass hay. The grazing and aftermaf}l price is the 
.22.. Tr. pp. 5155-56. 
23. Tr. ~. 4933. Economic evaluation s eeks to determine the 
~rue value of the resources consumed and developed in the 
project, where "tru-e value" is the value from the perspec-
tive of the people most concerned with the use and consump-
tion of those resources. Tr. pp. 4939-40. 
24. Tr. p. 5719; United States Exhibit WRIRC-278; ·see Future 
Lands section. infra. Tr. p. 4939. Shown by benefit cost 
ratios. Tr. p. 5721 and p. 5754; Tr. pp. 4942-43; United 
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same as in the new projects for aftermath per animal unit month 
(A . U .M.J. In water short Type VII lands. the same prices aJ"e 
reflected .as for hay and aftermath grazing on future lands. In 
T VITI I d ri d . d b . 25 yp~ an s. p ces were eterrmne y proJect area. 
Based. on the above, Mr. Dornbusch computed gross -re-
turns per acre, 
the · net return 
subtracting production costs per acre to obtain 
26 
per acre. Production costs arise primarily 
from on-farm cultivation costs, including,, on-farm irriga1ion 
costs. Where lands are not as tightly clustered as in the 
future projects, some extra production costs were anticipated, 
such as the costs of extra handling and movement · of essential 
equipment. Using fixed and variable cost analysis as in the 
future projects, the additional cost of equipment was computed, 
based on the types· of equipment that would have to be moved, 
and the number and distances of moves ·within each cultivation 
operation. 
27 
He weighted net returns by crop distribution, 
percentage distribution. and crop mix. 
28 
Tne cropping pattern for Type VII historic lands was 
predominantly nurse malt barley and alfalfa. Corn was not 
included, as its cultivation requires special equipment, and the 
concern was that there might not be sufficient Type VII lands 
to effectively allocate equipment use and that the Type VII 
lands were not close enough to project lands to use their 
equipment on a cooperative basis. 
25. Tr. p . 5742, et seq.; Tr . p . 5719 . 
26. Tr. p. 5719; United States Exhibit ~I.RC-278. pp. 20-22; 
Tr. pp. 5742-44. 
27 . Tr. pp. 5750-51; Tr. p. 6172 ~seq.; United States Exhibit 
WRIRC-278, pp. 20- 35. 
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Both Dr. Mesghinna and Mr. Stetson made note of eleva-
tion differences and that factor's affect on growing season and 
suitability for crops, and different crop mixes were created for 
different classes of land, for full service and water short per-
iods. In water short periods. Class 1 through Class 3 lands 
were allocated a mix of oat hay, nursing alfalfa and alfalfa, 
while the cropping patt-ern in Class 4 lands consisted (\f nurse 
oat hay and grass hay. This was also the crop mix for Class 4 
lands under full water conditions. 29 The crop. percentage dis-
tribution for Classes 1 through 3 lands is basically the same as 
shown for future projects, with the elimination of corn from the 
• 
mlX. 
Recognizing that in agricultural economics a future value 
is something less than the present value, Mr. Dornbusch multi-
plied the weighted average for highland and lowland acreage by 
the appropriate present value factor to determine net benefit 
30 figures. Cost adjustments for opportunity costs of labor and 
for normalization 
31 
were performed to compute the system 
32 
costs. Finally, he divided the present value of the returns, 
or net benefits, by the present value of the irrigation system 
costs as furnished by Dr. Mesghinna and Mr. Stetson, to obtain 
the benefit-cost ratio. A benefit-cost ratio figure of less than 
one was considered economically infeasible. I find the above 
29. Tr. pp. 5741-42 ; United States Exhibit WRIRC-278, p. 19; 
Tr. p. 5719; Exhibit C-278, pp. 36-38; Exhibit C-27 1. 
30. Tr. pp. 4985-86; The true cost of a resource, here labor. 
in the production process, measured by the value of the 
next best use of that res ource. Tr. p. 5913; Plaintiff's 
Exhibit ED-6; On the Res ervation, where unemployment is 
both substantial and persistent. the opportunity cost of 
labor is zero. 
31. Tr. p. 4959; AppLication of wei ghting system to historic 
prices/costs to determine current prices/ costs. 
32. Tr. p. 4992; Tr. p. 5719; Tr. p. 4985; Tr. p. 4958. 
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testimony of David Dornbusch to be professionally competent, 
credible and persuasive. 
David Dornbusch, as the economic expert. 'for the United 
States, and Ronald G. Cummings, recognized as an expert agri-
cultural · and water resources economist for the Tribes, used 4% 
as the real discount rate of interest to be applied to the costs 
of production on th~ historic lands. While it may seem low in 
these days of steady inflation, these figures relate to the 
nether world of benefit-cost ratio vocabularies. 3·3 The analvsis -
of the United States' economic expert is that irrigation of the 
Type VII and Type Vlll lands- included in the final totals is 
economically feasible, and I so find, though some is excluded on 
other grounds. • 
Though the same above detailed economic analysis was not . 
done for unadjudicated in-use areas, Mr. Dornbusch deemed 
them economically feasible from the fact that the lands were 
being irrigated and crops being grown thereon. In light of 
that fact ., but with the exceptions noted hereafter, the testi-
mony from area farmers and ranchers and the large market for 
growing crops, the irrigation of historic lands included within 
the final totals is generally feasible. and I so imd. 
No economic analysis was done on adjudicated areas. A 
ruling was made that an uncancelled state permit, or adjud-
34 icated certificate of appropriation, is prima facie evidence of 
irrigability. United States experts accepted the certificates 
furnished by the State of Wyoming as having met the test of 
trrigability, and went no further in their scrutiny thereof. 35 
33. For a thorough discussion of discount basis, see same sub-
ject matter in the Future Lands section, infra. 
34. Tr. pp. 7205-06 . 
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In summary, regarding the methodology of the United 
States' witnesses whose work. ·is liberally footnoted in the 
section just completed, I find that it was competent, generally 
convincing, and in . most cases adequate in supporting. Federal 
claims. .The exceptions are evident in tbe several deductions I 
have D}ade in acreage from said claims, where I have as an 
alternative accepted the testimony of State witnesses . 
. 2. The Case of_ The Shoshone and Arapaho~ Tribes 
The historic lands portion of the Tribes' ca.se, as noted 
above, included the establishment of ·a reserved water right for 
those individual Indians who hold land in fee. · This claim was 
not addressed by the United States . 
Keith Higginson, a consulting engineer w.ho testified for 
. 
the Tribes as an expert in water resources engineering. was 
the dominant witness in this portion of the claim. Re initially 
gathered available land classification information and prepared a 
list of property owners for each tract. A worksheet was pre-
pared and property boundaries plotted on aerial photographs. 
These were the hydrographic survey photographs used. by 
H.K.M. in their study of the historic lands. Eventually, 42 
tribal members or their direct descendants were interviewed to 
obtain information on their fee lands and the present and 
potential uses of water thereon. 
His field investi'gation of Indian owned fee land fnvolved 
three different visits to the Reservation for a total of 8 days 
in the field. During these visits, he observed 117 of 120 
identified tracts. The use and condition of. each field was 
noted 7 as well as the source and apparent conveyance system 
for irrigated land.s. Ad.ditiona11y. he visited the Riverton 
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Irrig-ation Project and disc.ussed its organization and management 
withi representatives of the United 'States Bureau of Reclamti-
tion. 
He determined, from observation in the field and · f?Om 
study of avaHable data and interviews, which tracts 'of' land 
were ~ presently irrigated and which were potentially capable of 
being irrigated, rather than- pra.cticably irrigable.~ This type of 
determination was based on the· Tribes' contention tha( an9ther 
method of determination of practicably irrigable. acreage was 
- . 
comparison- with acreage currently irrigated·. It was Mr. Hig-
ginson's professional opinion that the lands in his potentially 
• 
irrly,ated category compared favorably to lands already receiving 
water and that they were located in areas where little cost 
would be required to place them· in service-. 
36 
• 
3. The Response of the State of Wyoming 
The State of Wyoming refuted the above largely through 
State experts1 review and criticism of the work performed by 
the Federal and Tribal experts. They criticized Federal 
arability studies on historic l-ands often on the same basis a.s 
criticism of the Futures, claiming the Federal studies were 
wholly inadequate. H-owever, when confronted by the map 
showinF: the numerous holes used by HKM in its analysis, it was 
apparent that the State's soils expert, Clarence Fowkes, could 
37 not sa:y he still felt the study inadequate. 
State expert Sommers pursued his analysis by counting 
holes shown on various documents and in some instances observ-
ing parcels from the road as he. drove by. When asked which 
36. .Tr. p. 8150, et seq. 







- -~ • -· . -
portion of a particular t.ract was arable, ~d the acreages .of 
both the arable .and nonarable portions , Mr. Sommers said he 
thought one would have to r~ally visit the tract to tell 
. 38 
exactly. Another State expert, Leonard Rice, agreed field 
.investigations are necessary and found it not good practice- to 
• 
make acreage determiiiations in office without tlie basi& in 
·reality that comes from field review.
39 
This was the .Point 
.raised by experts who actually went onto each tract in doing 
the Federal and Tribal studies. It is also one of the reasons J 
find the Federal an~ Tribal studies generally more credible, 
with noted exc~ptions to f()llow. 
Continuing, the State called Mr. Henry Sostrom, a re-
spected man. of good professional reputation. 1n this instance, 
however, the State used him so broadly that his testimony was 
not always solid. While excellently q~alified as a civil 
engineer in the field of highway construction in Wyoming, and 
also in the area of photo interpretation, he often was asked to 
. 
testify outside his expertise, offering opinions as a soils seien-
. 
tist, an irrigation engineer, an a·gricultural engineer, an econo-
mist, and a statistician. 
Additionally, Mr. Sostrom did not participate in the 
assessment of many tracts in a tract-by-tract analysis done by 
personnel with whom he had not previously worked, and was at 
times unable to explain why a tract may have been excluded 




Mr. Sostrom also admitted that office review of 
38. Tr. p. 11149. 
39. Tr. pp. 9432-9434. 
40. Tr. pp. 12681; Tr. pp. 13013-15; l'r. pp. 13036-37; Tr. 
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aerial photographs. without extensive ground-truthing. was not 
d d d ~ . . . d land 
41 
stan ar proce ure 10r mappmg 1rngate s. 
Although 1 have considered the testimony of both Mr. 
Sommers and Mr. Sostrom of limited significance for the above 
reasons, I have given them the benefit of the doubt they have 
raised in my mind about certain shortcomings in the Federal and 
Tribal ·claims. Acreage totals have thus been reduced accord-
ingly, as noted in the following sections. 
, In considering Type · VII and· Indian Fee potentially ir-
rigable acres, State economic expert James J. Jacobs made 
several assumt>tions which are clearly at odds with the reality 
of the circumstances now existing in the Division and likely to 
• 
• 
exist in the future. He assumed all of these parcels would be 
worked by existinp: irrigators and no unemployed labor would be 
used. This is possible, certainly, in some instances, but not 
all. Some of this land may be redeveloped with the Futures, 
and be tilled by presently unemployed labor. Additionally, it is 
impossible to ignore the 
th R 
. 42 
on e eservation . 
recognized higher rate of unemployment 
Some of the unemployed may well be 
used if more land, including now idle land~ is put into produc-
tion. • 
Further afield, he assumed each tract of this land placed 
in production would require a full complement of new machin-
ery, fully costed. He assumed, based on results of State 
expert Agee's interviews with area irrigators that as the limit 
under the law for families in the r .eclamation areas is 320 acres, 
the maximum size of a farm in the area would be 320 acres. 
Though acknowledginy, that Indian irrigators in the area are not 
held to that limitation, and admitting that some efficiency could 
41. Tr. p. 12598. 
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• 
be achieved on a larger unit, he held to this farm size through 
. ti 43 cross examtna on. 
This type of acreage limitation correspondingly limits the 
hours of usage of farm equipment. Dr. Jacobs testified that a 
bean hoe planter would only be used 12 hours per year, a 
rotary hoe only 14 hours a year. (l cannot help but believe he 
meant days, not hours. ) On cross examination, be denied that 
additional hours of usage of that machinery on a larger size 
farm would result in greater efficiency. When asked to assume 
a bean planter could be operated ten times more efficiently if 
there were no acreage limitations, he felt the savings would be 
negligible and declined to consider that assumption realistic. 
44 
Essentially, he refused, even hypothetically, to consider a lar-
ger farming unit. · 
.Applying Dr. Jacob's assumptions to a real situation, an 
existing irrigator with no restrictions as to the size unit lle can 
operate is faced with the expenditure of many thousands of dol-
lars in equipment costs alone should he decide to cultivate 80 
acres· of idle land contiguous to a 320 acre unit. This would be 
in spite of the fact he might use his existing bean hoe planter 
another three days a year on that additional 80 acres without 
obviously jeopardizing the timing of his operations or his crop 
because of any timing adjustment necessary for that additional 
use. It is also doubtful this would cause sufficient additional 
u.sage of the machine that any repair costs would greatly offset 
the additional returns of that 80 acres. 
The inapplicability of Dr. Jacob's assumptions were fur-
ther highlighted when an irrigator testifying at the last Worland 
hearings stated he operated a 1, 000 acre farm I ranch. He 
43 . Tr. pp. 14844, ~seq. 
• 
44. Tr. pp. 14848-54. 
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thought it unrealistic and economically impractical to break that 
up in 320 acres units, each with its own contingent of farm 
. t 45 equ1pmen . 
I find the assumptions of the State's economist .Tacobs 
hard to · apply to the real world. In taking an Inflexible posi-
- .r 
tion, he has biased his costs to the detriment of his analysis, 
• • II# ··• • -· 
which I must consider inadequate to advance the State's claim 
•' . 
that the benefit-cost ratios of the historic lands studied are 
below unity . 
. . -
It remains that the costs and returns advanced by the 
United States and the Tribes must be considered in light of the 
appropriat~ discount rate. Here, I refer to my consideration · of 
this issue in the Futures section, infra. • 
• 
C. ADJUDICATED LANDS 
Adjudicated historic lands, as noted above, are trust 
lands for which an uncancelled permit or certificate of appropri-
• 
ation has been issued by the State of Wyoming . These lands 
are located throughout the Reservation, but are predominate in 
the area of the Federal Irrigation Projects, served from the 
Ray, Coolidge and Sub Agency Canals in the Upper Wind Unit., 
I 
' the Wind River "A" and Dinwoody Canals in the Little Wind 
Unit, the Johnstown Unit, the Left hand Unit .J Midvale Irrigation 
District and Riverton-LeClair Irrigation District, all within the 
Wind River Basin and Little Wind River Basin. Throughout the 
years, even after the Winters decision, Indians and non-Indians 
alike were uncertain of the actual meaning of "reserved water 












- - " ... - .. ~ ...... 
• 
rights." That confusion exists today. Persons taking title 
from Indians assert their ownership of a reserved water right, 
just as Indians assert their paramount right to reserved water. 
And yet, many persons have "protected" their water right by 
applying for and perfecting state awarded permits. Outsid~ the 
Federal Irrigation Projects, a significant portion of Reservation 
lands have some sort of pe;rmit of record wiUl the State . En-
• • 
gineer's Offi~e. This permitting seems to have been done, fOr 
46 the JDOSt part, between 1905 and 1915. 
Some- evidence was introduced to rev.eal the uncertainty 
and confusion that followed the 1905 "opening up" of the Reser-
vation, during which time the State issued p.ermits t o Tri)lal 
source.s on the "diminished portion" as well as to the settlers on 
h 
. 47 
t e ceded lands that had gone to patent . 
Fu.rther, the Federal parties argue that issuance of a 
State Permit is proof of the 'irrigability of these acres, and 
assert that the evidence of their qualification for a reserved 
water right is contained in the very records of the State Engin-
' ·m 48 eers o ce. 
. 
I take departure from such a conelusion • but early in the 
proceedings did hold that such an uncancelled State Permit is 
prima facie evidence of irrigability of these tracts. A dialogue 
with counsel for the U1.1ited States, Tom Echohawk, affirms that 
46 •. Tr. pp. 1898 and 1946; Tr. p. 2562. 
47. Plaintiff•s Exhibit SR-7. 
48. Vnited States' Proposed Findings, p. 279; "These records 
contain certification by officials of the State ••. that 
water was delivered to lands described and that such sys-
tems were pl aced therein so as t o warrant adjudication by 
the State Board of Control". 
- 106- -
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if said lands were to be excluded, evidence of said disqualif-
ication would have to be forthcoming from the State. 
49 
I have reviewed much of the evidence :which the State· ex-
perts presented, and many of my findings herein will result in 
subtractions from the claimed totals simply because 1 believe the 
-
State did indeed, on certain tracts, meet its duty to "come in 
and put on evidence to show that the land isn't irrigable." 
The history and nature of the subject matter we are 
working with is replete with evidence of projects that began 
with apparent facts to :warrant a certain acreage. In instance 
after instance, a project resulted of much less· acreage either 
approved or authorized. Witness Sommers did indeed rebut the 
assumption of irrigability of all lands claimed by bringing out 
out several instances in his exhibits of questionable factual 
conditions pP.rtaining to whether certain tracts should be given 
a reserved right. 
While it is understandable that the Federal and Tribal 
attorneys may not share my belie! that the evidence presented 
by the State met the Echohawk challenge to present "by what-
ever method they choose" evidence of non-irrigability, I believe 
it was accomplished, albeit not to the total of excluding 
"approximately 50% as nonarable" as was testified to by State 
49. Tr. pp. 7205-09: 
"THE SPECIAL MASTER: I have ruled it establishes 
prima facie case for irrigability. 
* * * 
THE SPECIAL MASTER: I would rather think that the 
fair-est: way to handle this question would be to put 
the burden of proof upon the State to show that if 
certain parcels on some of these areas are not yield-
ing crops, have had a drainage problem. don'~ deserve 
water, so the speak, that I would consid~r to reduce 
the number of acres entitled to water on that type of 
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• 
50 expert Sommers. I believe the totals of ·adjudicated lands 




Land types known as "out" 
land (Type IX) .•...• . .... • ....•.. 
Class 6 lands ..................... . 
Class 6 lands ........... . ............ . 
Retired lands .......... . .......... . . 
Type VIII lands with 






• TOTAL 5,017.1 • 
• 
• 





speaking, I'm going along with the 
• 
if it had a watex: right issued to 
land. Whether it's entitled to 





we are not talking about too many acres in the first 
place, are we? 
MR. ECI:IOBAWK: We are talking about approximately 
17,000 acres~ and that's our point exactly. The Sta-te 
of Wyoming has the same 'opportunity with regard to the 
adjudicated lands as they do with regard to the North 
Crowheart area. If they want to come in and put on 
evidence to show that that land isn't irrigable, is 
not irrigable by whatever metbod they choose to show, 
that' s one thing. 
THE SPECIAL MASTER: Whether it was irrigated and was 
not y ielding productively and went into idle status 
for ten or fifteen years, because it was not produc-
tive land, I think that's acceptable evidence. 
MR. ECHORAWK: But because the land is currently idle, 
that in and of itself should not bump that land out. 
They should have to show something else. the same as 
North Crowheart is. 
THE SPECIAL MASTER: No problem. 
SO. Tr. p. 11017; Plaintiff's Exhibit SS-lOOl. 
51. Plaintiff's Exhibit SS-1002. 
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While Mr. Sommers acknowledged that 116.5 acres noted 
• 
as Class 6 land by him on Wyoming Exhibit SS-1002 were actual-
ly Type VII land and possibly arable, no economic 
• 




For this reason, they cannot be added to ·the Type .. VII acreage 
. . .. -
awarded: 
The State of Wyoming correctly argued that certificates 
are not proof of irrlgability, and met the test in eliminating the 
5 , 017 .1 acres mentioned above, -but generally did· not, in my 
. 
opinion ; prove that water was not being beneficially applied on 
the remaining 12,395 acres. 
There is ample evidence in the record to substantiate and 
support findings that Class 6 lands are not entitled to water 
rights on the sa.me basis as lands Classed 1 through 4, and it 
is apparent that land classification requirements by the Bureau 
of· Land Management were dealt with more rigidly than by 
HKM. 
54 
I therefore find that the 17,411 acres claimed by the 
United States as a measure of the reserved water right based 
upon adjudicated trust lands be reduced by 5, 017 acres to an 
award of 12, 395 acres as the measure, summarized as follows: 
53 . Tr. p. 12451. 
54. Plaintiff's E~ibit HB-51 , for example, lists the following 
conversation record between Engineer Carl Johnson of the 
Midvale Irrigation District, and Loring Gurney .and Ross 
Waples of HKM. Attempts were made to try to account fot: 
differences in acreage that the District shows to be irri-
gated as opposed to what HKM shows to be irrigated. "The 
only lands which the District can charge for are Classes 1 
through 4. Class 6 lands can be irrigated through tempo-
rary water service contracts for a period of five years. 
• If after that time OSBR deems the lands productive, then 
tne Classes are changed to a pay class. At present, Indian 







Little Wind Unit 
Upper Wind Unit 
Lefthand Unit 
Wind River Basin - . 
Little Wind River BaSin 
Bighorn River B.asin 
Popo Agie River Basin 









2 • 718 Acres 
TOTAL 12, 395 Acres 
• 
A tract-by-tract analysis was completed usirtg Sommers 
testimony and exhibits . SS-1002 and SS-2, and adjudicated acre-
age deletions resulting therefrom were made, and are summar-














































55. Ten acres of Type VI~l on Dinwoody Canal were also deleted. 
This was _ the only Type VIII land deletion ma.d.e. 
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SS-1002 SS-2 SS-2 SS-2 
Class 6 Type IX Class 6 TypeVll TOTAL 
Source Acres Acres Acres Acres Acres 
. . 
NON-PROJECT LANDS 
Wind River Basin 
East Fork Wind River 228 . 3 9.0 237.3 -Dry Pasup Creek 74.0 180.0 267.0 521.0 
Crow Creek 116.5 282.9 180.0 579.4 
Willow Creek 2.0 2.0 
Main Stem Wind River 145.0 17.2 228.7 31.0 421.9 
SUBTOTAL 261.5 91.2 919.9 489.0 1, 761.6 
• Little Wind River Basin: 
North Fork Little 
Wind River 48 . 4 48.4 
Mill Creek 9.0 9.0 
Sage Creek 21.6 11.5 17.0 50.1 
SUBTOTAL 21.6 59.9 26.0 107.5 
Bis:horn River Basin: 
Main Stem Bighorn River 61.0 11.0 72.0 
Cottonwood Creek 14.7 10.0 58.0 82 .7 
Muddy Creek 10.0 597~7 143.0 750.7 
SUBTOTAL 24.7 668.7 212.0 905.4 
Popo AK!e River Basin: 
North Fork Popo Agie 42.0 5.0 1.0 48.0 
Main Stem Popo Agie 8.9 8.9 
SUBTOTAL 50.9 5.0 1.0 56.9 
Owl Creek Basin: 
South Fork Owl Creek 95.0 281.3 593.9 32.0 1,002.2 
Main Stem Owl Creek 246.3 499.4 28.0 773.7 
Mud Creek 125.7 19.0 144.7 
SUBTOTAL 95.0 527 . 6 1,219.0 79.0 1,920.6 
NON-PROJECT LANDS 
SUBTOTAL 356.5 716.0 2,872.5 807.0 4,752.0 
TOTAL DELETIONS: 360.5 845.9 2,971.7 829.0 5,017.1 
- 111 -
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D. UNADJUDICATED IN-USE LANDS 
Generally, unadjudicated in-use areas are unpermitted, 
and therefore unrecorded with the State Engineer's Office. In 
some instances these lands are associated with ditch systems 
documented by the Bureau of Indian Affairs. Other. tracts were 
founu by reviewing previous land u se inventories, assessment 
, 
and assessability records, or by interviewing local residents . 
The United States claimed water for 34,427 acres · of land, 
lying outSide adjudicated service areas, which is presently re-
ceiving irrigation water. As the Winter's doctrine speaks in 
terms of present as well as future uses, it would seem that the 
claim for water to serve c.urrently irrigated lands would be the 
least • controversial . However, the State argued that the claim 
fails for two reasons: (1) conceptual deficiencies, and (2) 
factual deficiencies. 
Having addressed the State's conceptual deficiencies argu-
ment earlier, I consider here only the factual deficiencies claim. 
I find that the State's review of evidence presented by the 
United States' experts showed 3, 575.9 acres of Class 6 lands in 
the unadjudicated in-use claim. 
56 
Throughout the hearing of 
this matter, I have accepted and been guided by the def"mition 
of lands set forth b y the United States. Under that set of 
0 
definitions, Class 6 land is that which does not meet the mini-
mum standards or requirements for arability under the land 
class standards used by the Federal experts. There was no 
subsequent showing by the United States that these lands had 
not been classified "6" by their experts . This land must there-
fore be deducted from the total acreage claimed in this subcate-
gory as being. essentially by admission, noni.rrigable. 
56. Tr . p. 12441; Plaint:iff's Exhibit SS-1000 . 
- 112 -















































Additionally, 879 acres were discovered by the State's 
experts to have notations in the United States' evidence which 
discredit their irrigability. 
57 
I find these lands coUld not be 
practicably irrigable for the reasons found in the logs of the 
Fede~al experts, which also remained unexplained and unre-
butted. State's expert Sostrom, in his review of United States' 
expert Billstein. found that 1, 778 acres of subirrigated land 
had been included in unadjudicated in-use totals. Mr. Billstein 
admitted in testimony on March 19, 1981, that such land had 
·. . ~ ' •• 
been classified as nonarable acreage. There was no subsequent 
showing th~t the parcels claimed, or comparable parcels, were 
capable of sustaining irrigation over a period of time sufficient 
to overcome that nonarable classification. I find these acres 
are not practicably irrigable and have deducted them, as well 
as the acres highlighted by Mr. Sommers, from the final claim 
for unadjudicated in-use lands. Mr. Sommers pinpointed 
another 55. 6 acres in this claim that are Type VII land. This 
acreage was not analyzed by Mr. Dornbusch for economic feasi-
bility and therefore must also be deducted from acreage claimed 
as in-use or Type VII as acreage for which no showing of prac-
ticable irrigability was made. 
The State also contended that two parcels of unadjudi-
cated in-use land claimed as trust land are in fact owned by 
non-Indians. An examination of United States Exhibits C-317, 
C-317-1, and 317- 2 confirms this statement. These parcels are 
deducted from the claim for this portion of the claim: 







....... -- -...-~ ........ - .... #<., _ 
Parcel 8-7 
Midvale Irrigation District 
SW.tSW!, Section 17, T2N, R6E 
Parcel 19-12 
Main Stem Wind River 






I therefore find that the 34, 427 acres claimed by the 
• 
United States as a measure of the reserved water right based 
upon unadjudicated in-use lands should be reduced by 6, 298 
acres to an award of 28,129 acres as the measure, summarized 
as follows~ 
Little Wind Unit 
Upper Wind Unit 
Johnstown Unit 
Lefthand Unit 
Midvale lrrigation District 
LeClair Irrigation District 
Wind River Basin 
Little Wind River Basin, 
Bighorn River Basin 
Popo Agie River Basin 
Owl Creek Basin 
14, 77·6 Acres 










TOTAL 2~, 129 Acres 
A det8:iled study was made of the exhibits cited above. 
• 
Unadjudicated acreage deletions were made therefrom and are 
summarized by source on the following tables: 
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UNADJUDICATED ACREAGE DELETIONS BY SOURCE 0 
Plaintiff's Plaintiff's Plain tiff's • 
Exhibit Exhibit United States Exhibit 
SS- 1000 SS- 1001 
0 
Exhibit 317 0 IJS0- 2 
Nonarable Miscellaneous et seq. 2nd Rev. Total 
• Source Acres Acres Acres Acres Acres 
• 
0 PROJECT LANDS: 
WIND RIVER FEDERAL 
IRRIGATION PROJECT : 0 
• 
0 
Little Wind Unit: 
0 0 
Ray Canal 511.9 ---- ----- 157.0 668.9 • Coolidge Canal 1 , 097.1 ---- --- 66.0 1,163.1 
Sub Agency Canal 420.4 15.2 ---- 57.0 492.6 
I 2,029.4 15.2 
0 
280.0 lo 2,324.6 Subtotal -.....:.--.... .... 
U'ltler Wind Unit: (I' 
I 19.1 115.4 134.5 - nd River "A" Canal --- --·--
Dinwoody Canal ---- 28.0 ---- 705.0 733.0 
Subtotal 19 .1 na .4 --- 705.0 867.5 
Johnstown Unit: 38.9 I 38.9 ----. ---- ----
Left hand Unit : 789.7 
____ , ------ ---- 789.7 
MIDVALE IRRIGATION 




IRRIGATION DISTRICT: 93.7 201.6 ---- ---- 295.3 
0 
TOTAL PROJECT 
ACREAGE DELETIONS: 2,970.8 
0 





0 • 0 
• 
• 
f ,, .,., , 
I 
l 
UNADJUDICATBD ACREAGE DELETiONS BY SOURCE ~ 
• • 
Plaintiff's Plaintiff's Plaintiff's 
\ 
J 
Exhibit Exhibit United States Exhibit ' 
SS-1000 SS- 1001 Exhibit 317 HS0- 2 I • 
Nonarable Miscellaneous et seg. 2nd Rev. Total 
Source Acres Acres Acres Acres Ac res 
(, 
NON-PROJECT LANDS : 
WIND RfVER BASIN 
Dinwoody Creek 36.9 --- --~ ---·- 36.9 
Dry Creek ---- 113.9 ---- ---- 113.9 • 
Meadow Creek 3.5 ---- ---- ---- 3.5 • 
Crow Creek 1.7 ----- ---- ---- 1.7 
Willow Creek 6.5 ------ -- ---- 6.5 
Main Stem Wind Rtver 5.6 - -- 2.0 ---- 7.6 
TOTAL 54.2 113.9 2.0 170. I ' ----
LITTI.B WIND RIVER BASlN 
I 
North Fork Little • 
I Wind River 95.8 282. 9 --- 600.0 978.7 
..... South Fork Little ..... Wind River 10.4 • 186.0 256.4 0) --- ---
Sage Creek 27.4 27.4 r I ---- - --- • 
TOTAL 199.B 282.9 786.0 1.262.5 • -
RIGHORN RIVER BASIN , 
Cottonwood Creek ---- • 122.0 ---- ---- • 122.0 ' Ffve Mile Creek 95.3 ---- ----- --- 95.3 
Muddy Creek 234.7 ---- ---- ---- 234.7 
122.0 ' TOTAL 330.0 ---- ---- 452.0 
I 
POPO AGIE RIVER BASIN -
Main Stem Popo Agie . 27 . 3 ---- --- 7.0 34.3 
TOTAL 27.3 ---- ---- 7.0 '34 .3 
• 
OWL CREEK BASIN 
Mud Creek - - 55.6 ___ ,_ ----- 55,6 
TOTAL --- 55.8 - ---- 55.6 
TOTAL NON-PROJECT 
ACREAGE DELETIONS : 605.1 574.4 2.0 793.0 1~4.5 
·-
TOTAL ACREAGE DELET£0NS 3,575.9 934 . 6 10 . 0 1,788 . 0 6,298.5 
• 
r· . & ( r . ... I .. ( f' • I ,, . -. .. -· r , .. .. . - . ._ ... ' -- . .. ~ .. _ I ' o •• o • I • .. -. -




E. TYPE VII LANDS 
Type VII lands are trust lands now idle though formerly 
irrigated. 
existing 
In most instances these parcelS are located near 
" service works. Many lie adjacent to streams and 
·rivers. . They are generally small and often oddly shaped 
tracts. 
Investigation of these lands was conducted by Federal 
. 
consultants in the manner previously discussed. Each tract was 
. 
visited. Soil samples numbering 1,084 were taken and lab 
58 . 
analyzed. For idle lands within existing projects, land class-
ification standards were the same as for the Futures. Modifica-
tions concerning soil texture and drainage were made for the 
classification of Type VII lands outside the projects. 
Further modifications were made for economic analysis . .. 
The United States economist, Dornbusch, used additional 
machinery costs for isolated idle parcels. He adjusted cropping 
pattems and reduced yields for Class 4 and water short lands. 
After his _benefit-cost analysis at a 4% real rate of interest, tbe 
United States' evidence showed 7, 946 acres remaining feasible 
out of the orfginal Type VII claim of 8, 002 acres. 59 
In historic, non-project, unadjudicated lands, I find that 
Mr. Sommers is correct in his observation that it was not a 
good practice to exclude the drainage requirement and depth of 
good, free-working soil in the non-project lands and stan-
' 60 dards. One example of an errant result is cited in Mr. 
Waples failure to follow his own standards. Mr. Waples used 
his own judgment rather than the HKM standard in determining 
58. United States Exhibit C-226, pp. 12-13. 
59. Tr. p. 5759. 
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• 
the arabili1y of parcels with high alkalinity. 
61 
In addition, Mr. · 
Waples classified forty-one tracts less than five acres in size. 
• 
These tracts total 102. 5 acres and require an annual diversion 
62 of nearly 600 acre-feet. Also, it appears that Mr. Waples did 
• 
not adhere to the minimum tract size standards for twelve tracts 
• 
classified Class 2 gravity, which are less than ten acres in 
size . These are noted on EXhibit C-226 (Table 6 and 7). 63 
I cite this to sustain my finding that the arability conclu-
sions of the Federal experts for Type VII lands had deficiencies 
which warranted subtracting the areas so removed from arable 
• • 
acres. 
As with the adjudicated and unadjudicated in-use lands, 
the State noted several instances where the United States' ex-
perts' lands classifications we-re not followed. Mr. Sommers 
stated that his investigation of the exhibits and testimony 
showed numerous instances of such departure and he reduced 
his acreage opinion accordingly. 64 Comparison of the United 
States' arable land maps with acreage the United States' expert 
Dornbusch found economically infeasible reveals that m~y of 
the parcels so eliminated were classed either "Class 4 gravi-
ty I Class 4 sprinkler" or "Class 4 gravity I Class 6 sprinkler". 65 
This is fu,rther support for my conclusion that Class 4 and 
.. 
• 
61. Tr. pp. 3601-13; Tr. pp. 3665-73. 
62. United States Exhibit WRIRC-226. Sixteen of these tracts 
were subsequently eliminated by Mr. Dornbusch, who, after 
analysis, found them to be economically infeasible. The 
remaining 25 tracts total 78.2 acres and. at 40% efficien-
cy, require an annual diversion of 371 acre- feet. 
63. Three of these were also eliminated by Mr. Dornbusch after 
his econolllic analysis. The remaining nine tracts total 
51.3 acres and, at 40% efficiency, require an annual diver-
sion of 253 acre-feet. 
64. Plaintiff's Exhibit SS- 7 Rev. 



































Class 6, Type VII lands are simply too marginal to be awarded 
a finding of practicably irrigable acreage. 
lt is therefore my finding that Class 
. 
should be excluded from Type VII lands. 
4 and Class 6 lands 
This exclusion re-
-
sults in the elimination of 1, 546 acres with a total diversion of 
66 about 7, 711 acre-feet. 
-· -
I find there was a relaxation of standards used by 
- . t .. 
Federal experts on the Type VII's when applied to comparable 
'Type Vlll's in the historic lands, particularly in the non-
project areas. This fact, coupled with the obvious concern 
regarding any land asserted as practicably irrigable that has 
appearances or evidence of a drainage problem, or that has 
• 
nevertheless been idle for long periods, does in my opinion 
• 
warrant exclusion. Furthermore, I have given credence to 
' those portions of State witness Sommers' testimony which would 
justify exclusion of those lands which simply do not have suf-
ficient depth to water table and consequently classify as wet 
lands, or subirrigated by seepage from adjoining irrigated 
lands, and therefore should not be given the consideration as 
66. The State of Wyoming's Findings of Fact, p. 916, states as 
follows: 
The Bureau of Reclamation requires special engin-
eering and economic analysis to support the inclusion of 
Class 4 in a determination of arability. Wyoming Exhibit 
SN-5 (Section 115.4.2B). Mr. Waples admitted that he and 
HKM did not conduct specific engineering and economic 
analysis prior to including Class 4 lands. TR 3546. 
The Bureau of Reclamation down- classed most Class 4 
land to Class 6 in their drainage investigations on the 
Federal Irr~gation Projects on the Reservation. Wyoming 
Exhibit WRIR SS-A6 (p. 7). In addition, the Bureau has 
never mapped Class 4 land in anticipation of irrigation 
on the Wind River Indian Reservation and adjacent areas. 
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practicably irrigable lands and are accordingly denied a re-
served water right. 
Careful review of the evidence of virtually all of the 
Federal experts in this regard , compared to that of State 
witness Sommers, was again indulged in by me in order to 
determine that measure of credit to be given to the subtractions 
from Federal totals in view of my general credence that the 
Sommers' position was well taken and that there was simply 
• 
more Type VI1 lands considered arable than was factually the 
case . 
This is not to say that 1 have departed from my general 
• 
belief, repeated often in this Report, that by and large the 
work of the experts for the United States and the Tribes was 
professional, competent, believable and more worthy of con-
sideration as foundation engineering data with which to begin 
the massively complex and painfully difficult job of determining 
practicably irrigable acres on this Reservation. It is to say 
that these experts are first engaged in the handling of tens of 
thousands of documents and figures with an inevitable factor of 
error in the daily operations so involved; that the business of 
agricultural science engineering and soil classification is not 
exact; and that competent men of good will and of total dedica-
-tion to the truth can find wide disparities in their conclusions 
from similar sets of facts. 
Comparison of Mr. Sommers' apt observations with Plain-
tiff's Exhibit WRIR HS-11, introduced on cross-examination of 
Mr. Stetson, shows that many of the parcels to which Mr. 
Sommers objected were indeed deleted by Mr. Dornbusch as 
economically infeasible. Adjustment during review wrf.s made for 
two parcels erroneously contained in the adjudicated and unad-
judicated in-use totals. Additional parcels not meeting the 
- 120 -
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standards of the United States bring the total of nonarable 
Acres to 1,675. A tract by tract analysis of the deletions is set 
forth as follows, showing arable eliminations in Type VII lands 
imal claim, taken from comparison of Plaintiff's Exhibits SS-7 
Rev. and HS-11 with United States Exhibits C-136 through 
C-202: 
TYPE Vll ACREAGE DELETIONS 
Source 
PROJECT LANDS: 
WIND RIVER FEDERAL 
IRRIGATION PROJECT: 























































Class 2 Class 6* 
Class 4 Class 4 
Class 4 Class 4 
Class 4 Class 4 
Class 4 Class 6 
Class 4 Class 4* 







27 . 2 
23.6 
10.9 








































Class 4 Class 4 
Class 4 Class 6 
Class 4 Class 4 
Class 4 Class 4 
Class 3 Class 6* 
Class 4 Class 6 
Class 2 Class 6* 
Class 2 Class 6* 
Class 3 Class 6* 
Class 3 Class 6* 
COOLIDGE CANAL TOTAL 
SUB AGENCY CANAL 
Parcel 3-lOx Class 4 Class 3 
SUB AGENCY CANAL TOTAL 
Upper Wind River Unit: 
WIND RIVER "A" CANAL 
Parcel 4-1x Class 4 Class 4 
WIND RIVER "A" CANAL TOTAL 
Johnstown Unit: 
Parcel 6-3x Class 4 Class 4 
JOHNSTOWN UNIT TOTAL 

















Class 3 Class 3* 
LEFTHAND UNIT TOTAL 
Class 3 Class 6* 
Parcel 9-Sx Class 3 Class 6* 
RIVERTON-LECLAIR 
IRRIGATION DISTRICT TOTAL 





























*These parcels did not meet the size specifications 
required by United States' experts. 
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TYPE VII ACREAGE DELETIONS 
Classification 
Source 
NON -PROJECT LANDS: 
WIND RIVER BASIN: 
























Parcel 16-3x Class 4 Class 4 
Parcel 16-4x Class S Class 6** 
Parcel 16-12x Class 3 Class 2** 
·Parcel L6-14x Class 2 Class 6** 
WIND RIVER BASIN TOTAL 
LITTLE WIND RIVER BASIN: 






South Fork Little 
Wind River: 
Parcel 23-lx 
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TYPE VII ACREAGE DELETIONS 
Classification 
Source Gravity Sprinkler 
Crooked Creek: 
Parcel 26-lx Class 4 Class 6** 
Trout Creek: 
Parcel 27-2x Class 4 Class 4 
LITTLE WIND RIVER BASIN TOTAL 












Parcel 20-18x Class 3 Class 6** 
Parcel 20-19x Class 3 Class 6** 
BIG HORN RIVER BA'SIN TOTAL 
POPO AGIE RIVE}{ BASIN: 
North Fork Popo 
Agie River: . 
Parcel 31-1x Class 4 Class 6 
Parcel 31-2x Class 4 Class 6 
POPO AGIE RIVER BASIN TOTAL 
• 
OWL CREEK BASIN : 












Class 2 Class 6• * 
Class 2 Class 2** 
Class 3 Class 6** 
OWL CREEK BASJN TOTAL 
TOTAL NON ...,PROJECT DELETI:ONS 
TOTAL PROJECT AND 






















1 '674·. 9 
**These parcels did not meet the -size specifications 
required by United States' experts. 
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I therefore find that the 7, 946 acres claimed by the 
United States as a measure of the reserved water right based 
upon Type. VII lands be reduced by 1,675 ac-res to an award of 
6,-271 acres as the measure, summarized as follows: 
Little Wind Unit 
·upper Wind Unit 
Johnstown Unit 
Lefthand Unit 
LeClair Irrigation .. District 
Wind River Basin . 
Little Wind River Basin 
Bighorn River Basin 
Popo Agie River Basin 
Owl Creek Basin 










TOTAL 6,271 Acres 
F. TYPE VIII LANDS 
• 
The next category of historic land claimed by the Oni1ed 
States for the Tribe~ is Type VIII land and land within the Owl 
Creek Unit. This land has more of the attributes of the 
futures projects than of the land discussed immediately above as 
presently or previously irrigated. Duri.ng the United States 
case in chief, counsel advanced evidence to support the claim of 
1,461 acres of thfs land. 67 
Type VIII land lies within the boui;idaries of the Win<:l 
River Federal Irrigation Projects in the Upper Wind Unit, 
Coolidge Unit, Ray Unit. Subagency Unit and Johnstown Unit. 
The Owl Creek Unit does not lie within these boundaries. It 
was sometimes referred to as the Arapahoe Ranch and is located 
in some of the northern-most portions of the Reservation. 68 It 
67. United States Exhibit WRIR C-277. 






•• • • 
was identified as future project land and its arability deter-
mined by HKM Associates and testifi.ed to by Mr. Kersich. 
Attorney Michael D. White for the St_ate stipulated "that a 
comparison of the Type VIII lands and the Arapahoe ranch 
lands with the [Tribes'] Exhil;>its M-1 and ·M-2 would disclose 
that · those· lands are currently in trust either for· the tribes or 
individual Indians, or within t_he stipulated 
ti d t . d "69 reserva on, .•. an are no reacqwre . 
indices introduced by Mrs. Eckmann for the 
firms this. 7 
0 
boundaries of the 
The land status 
United States con-
The procedures used by the United States and the State 
to evaluate the Type VIII and Owl Creek Unit lands ytere very 
similar to those used by them respectively to evaluate the 
f . 71 uture proJects. 
Dr. Mesghinna evaluated this portion of the historic lands 
claim for the United States in the same manner as he evaluated 
the projects mentioned in the Futures section hereof. Since the 





no costs for canals or related structures were esti-• 
His designs were limited to lands classified Class 1, 2 
Mr. Dornbusch for the United States reviewed Dr. Mes-
ghinna's estimates, as he did for the Futures, and determined 
which parcels would provide sufficient economic return to 
69. Tr. p. 5597 . 
70• United States Exhibits WRIRC-317, C-317-1, C~317-2. 
71. United States Exhib,it 'WRIRC-22.6, p. 2; Tr. pp. 10963-64, 
Plaintiff's Exhibit SS-8 Rev.; Tr. pp. 14719- 55, Plain-








5588- 89, United States Exhibit lim.IRC-43, pp. 8-9. 
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justify their cultivation. Acres that could not be feasibly 
irrigated from a strictly engineering standpoint and those which 
would not be economically feasible to de.velop were eliminated 
from consideration and claim. Thereafter, Dr. Mesgbinna ex-
cluded 5% of the remaining acreage to eliminate land on which 
farmsteads and other man made structures would interfere with 
't ulti t' 
74 
1 s c va 1on . 
As I have noted in my discussion of the Type VII land 
base, many parcels eliminated by the United States' economist 
Dornbusch were classed either Class 4 gravity/Class 4 sprinkler 
or Class 4 gravity/Class 6 sprinkler. 
75 
He also deleted land 
classed as Class 6 gravity I Class 4 sprinkler . These lands are 
. 
too marginal to be used as a measure for a reserved right, as I 
have previously found regarding the Type Vll lands. A review 
of United States Exhibits WRIR C-158 through C-202 an4 Plain-
tiff's Exhibit WRIR SS-7 Rev. shows that 179 • acres 1n the 
Coolidge Unit are economically feasible, rather than the 200 
acres claimed . These parcels are: 
Classification 
Number Gravity Sprinkler Acres 
Parcel 2-3x Class 2 Class 1 35.7 
Parcel 2-4x Class 2 Class 2 43.1 
Parcel 2-5x Class 2 Class 2 100 . 2 
TOTAL 179 . 0 
74. Tr. pp. 5604-5. 








I therefore find 'that the 1, 461 acres claimed by the 
United States. as a measure of the reserved water right based 
upon T:ype VIli lands be reduced by 21 aeres to an award of 
1, 440 acres as the measure, summarized as follows: 
Ray Canal 28 Acres 
Coolidge Canal 179 Acres 
Sub Agency Canal 306 Acres 
Upper Wind Unit 492 Acres 
Johnstown Unit 190 Acres 
Owl Creek Unit 245 Acres 
TOTAL 1,440 Acres 
G. INDIAN FEE LAND 
A total of 10,374 acres are claimed as practicably irrigable 
Indian fee land . The Tribes argue there are two ways to de-
cide whether land on an Indian reservation is practicably 
irrigable and thus eligible for a reserved water right. The 
first is to compare that land to other lands and irrigation 
projects actually in operation in the West to determine if similar 
lands are being successfully irrigated. The second way is to 
use a formal benefit-cost analysis to determine practicability. 
Fairness requires that lands passing- either test move closer to 
being held practicably irrigable. 
76 
As evidence following the second test was introduced in 
nearly all instances, I need not consider the merits of the 
Tribes' test of similar land. In the one instance where the 





































first test might have been persuasive as to the Indian owned 
fee lands claimed potentially irrigable, I find the Tribes failed 
to make out even a minimal case of practicable irrigabillty, or 
that those acres had any actual proof of being successfully 
irrigated. ' 
Just· as I cannot accept as totally credible Mr. Sostrom's 
testimony in areas in which he was not an expert, neither can I 
give complete credibility to Mr. Higginson's broad assertions of 
land similarity as eviden~e of practicably irrigable acreage. 
Although one of the nation's outstanding engineers Rnd an ad-
mitted expert in water resources engineering, Mr. Higginson 
was not tendered nor accepted as an expert in soils science. 
agricultural engineering or economics. Yet he was asked to 
combine all these fields in making his conclusions with respect 
• 
to the "potentially" irrigable Indian owned fee lands. His . pro-
fessional definition of irrigable land was land that is of a soil 
type and texture and the slopes are such, and it is within rea-
.sonable proximity to a water source, that with a usual amount 
. 
of effort water could be brought to the land and it could grow 
agricultural crops. 
77 
While an erudite def"mition, it alone can 
hardly be the basis for an award of practicably irrigRble acres. 
' On direct examination, though he testified that certainly 
economics and design are part of the determination of whether 
· lands can be irri~ated, 78 he admitted he made no economic in-
quiry regarding the lands to determine their similarity to those 
irrigated. He said he believed such economic and design 
analysis was part of the documents he reviewed. Though he 
considered alkaline soils to be practicably irrigable, he made no 
77 . Tr. p. 8053 . 
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analysis as to the costs or extent of the amendments he felt 
would be required. Additionally, he made no determination as 
to whether solvihg drainage problems on certain parcels was 
within the economic production capability of that land. 79 His 
assumptions as to the inclusion of these types of analysis in the 
soils classifications of the documents he reviewed was not sup-
ported on the record, and I find his . opinion, in comparison 
• with the questions it r8lses, does not support the claim for 
"potentially" irrigable acres. A parcel by parcel analysis by 
this criteria results in 3, 943 acres disallowed and deJeted from 
the 10,37 4 acres claimed in this category, as set forth in the 
following tables. 
Additionally, Mr. Sommers for the State pointed out that . 
276 acres of Indian fee land had been noted by the United 
States classifiers either as nonarable Class 6 or subirrigated 
land. For the same reason I disallowed this acreage in the 
adjudicated and the unadjudicated in-use claims, I · find it 
should be eliminated from the acreage claimed by the Tribes on 
behalf of individual Indians. Where Mr. Sommers has noted an 
appropriate deletion and Mr. illgginson classified some of that 
land potentially irrigable, the deletion is made first from the 
potentially irrigable acreage figures and then from the acreage 
actually irrigated. This occurred in two cases, parcels num-
bered 16 and 119, and they are shown along with the deletions 
discussed above . 











































INDIAN FEE ACREAGE DELETIONS 
WIND RIVER BASIN 












































































































































































Meadow Creek: • 







LITTLE WIND RIVER BASIN 













North Fork Little 


















































































































































BIG HORN RIVER BASIN 
Dry Muddy Creek~ 
Parcel 4 
Subtotal 
Maverick Springs Dra.w :. 
Parcel 7 
Parcel 103 . . 
Subtotal 
Roundup or Warm Serings: 
Parcel 19 
Subtotal 
BIG HORN RIVER 
BASIN TOTAL 
POPO AGIE RlVER BASIN 
Popo Agie River: 
Parcel 114 
Subtotal 
POPO AGIE RIVER 
BASIN TOTAL 
OWL CREEK BASIN 
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I therefore find that the 10,374 acres claimed by the 
Tribes as a measure of the reserved water right based upon in-
dividually owned Indian fee lands should be reduced by 4,219 
acres to an award of 6, 155 acres as the measure, summarized as 
follows: 
.. 
Wind River Basin 
Little Wind River Basin 
Bighorn River Basin 
Popo Agie River Basin 















H. DIVERSION REQUIREMENT AND SUMMARY 




I note with concern the disparity between the diversion 
requirements developed by Dr. Mesghinna for the Type VIII 
lands and Mr. Higginson for the Indian fee lands, on the one 
hand, and the diversion requirements developed by Mr. Stetson 
for the remainder of the historic lands . After review of the 
evidence. a discussion of which follows, I find that the 
Mesghinna and Higginson figures are more in line with what is 
reasonable and with how this water should be managed. I find 
that an overall efficiency increase to 40% on the historic lands 
should be used to measure the reserved water right . The 
water duties for those lands, and thus the diversion require-
ments in acre- feet per acre annually, are correspondingly 
adjusted. 
Thomas Stetson, president of Stetson Engineers, testified 
as an expert on behalf of the United States. His testimony 
concerned, among other things, water duties and diversion 





















































oped cropping patterns according to climate stations. and used 
: the resulting consumptive use determinations to · develop net 
irrigation requirements for historic lands. Stetson Engineers 
developed a water duty schedule for the future projects and 
historic lands 80 which shows a water duty significantly higher 
in most instances than that developed by Mr. Higginson for 
lands in the same area. • 
In his review, Mr. Stetson noted that the range -of effi-
ciencies within the Federal Irrigation Projects ranged from · 16. 2% 
on the Upper Wind Unit to 39. 5% on the Sub Agency Unit, for 
81 
an average of 34.7% or 35%. He used Dr. Mesghinna's range 
of efficiencies on the non-project lands, a gene-ral range of 29% 
• 
to 37%, and again averaged to 35% overall. 
Based on his review, it was Stetson's opinion that a 35% 
82 
overall efficiency rate was achievable. It was also his opinion 
that achieving better efficiency doesn't really involve a large 
cost investment, but sometimes involves simply better manage-
ment to achieve that 35% figure. 
83 
Keith Higginson for the Tribes developed his diversion 
• 
requirement figures in much the same way as did Tom Stetson 
for the United States. Initially he gathered information on 
80. United States Exhibit 306. 
81. The agreed formula for the determination of annual diver-









Thus, the higher overall efficiency, the lower annual 
diversion • 
82. Tr. pp. 5237-39. 







. - - •• • 
historic crop growth in the area from the BIA,. USBR and. otber 
consultants in this case. He then developed a cropping pattern 
84 for the Re.se.rvation, dividing the Reservation into upper and 
lower areas . ~ He also relied upon information from the National 
Weather Service and from the State of Wyoming Planning Report 
No. 5. as well as weather information from stations at Dubois, 
Diversion Dam, Fort Washakie and Riverton. 
After a review of the available published reports, Mr. 
Higginson agreed with Mr. Stetson's historic. efficiency esti-
mate of 35%. H_e felt that the use of sprinkler irrigation would 
improve such efficiency, but not much above 40%. He took the 
irrigation requirement he had c.alc.ulated and divided it by the 
35% efficiency figure to determine the diversion requirement. 
For the lower area he found this requirement to be 4. 75 acre-
feet per sera for gravity irrigation and 4. 15 acre-feet per acre 
for sprinkler irrigation. In the upper area, these figures were 
4. 36 acre-feet per acre for gravity irrigation and 3. 81 acre-feet 
per acre for sprinkler irrigation. 
Mr. Higginson's figures are considerably more in line with 
the diversion requirements developed by Dr. Mesghinna for the 
Type Vlll lands than with Mr . Stetson's figures for the remain-
der of the historic lands . Dr. Mesghinna, in his initial review 
of historic diversion requirements, found them "high", above 
85 
five acre-feet per acre in most instances. In developing the 
diversion requirements for the Type VIII lands, he used a 
methodology similar to that for the future projects described in 
the Futures section herein, with a few exceptions . The on-
farm systems were designed for hand moved sprinkler irrigation 
rather than side roll sprinklers as were used on the future 
84. Table III, p. 10 , Tribes' Exhibit No. 8. 


































lands. Both ·HKM engine.ers and · Dr. Mesghinna felt that almost 
all l$.nds irrigable by gravity 8re i.rrigable with ·hand moved 
• 
sprlnklexs. Costs were increased for this method of il"l"iga.tion, 
and operation and maintenance costs were increased by $1.00 
per acre. No provision w:as .made for canals and related struc-
. -
tures, as the Type VIII lands are located within areas · of 
. . di - --..: -~ 8'6 enstmg venuon worn.s. 
. 
Water duties de.veloped by Mr. Higginson for the Indian 
fee l~ds and Dr. Mesghinna for the Type VII lands were closer 
to the estimated State standard for adjudicated lands set out in 
"Mr. Higginson's report, 
87 
and to that testified to by the State's 
88 
e.jq>ert ~ Floyd Bishop. Mr. Stetson's figures, in most in-
. 
stances. were higher than 5. 2 acre-feet per acre annually, the 
State standard for a growing season from April 15 through 
. 
October 15. Mr. Stetson used a five-month growing season to 
compute his diversion requirements. 
I suspect the high historic diversions found by Mr • 
• 
Stetson and Dr. Mesghinna are higher because of an absence of 
strict. water management. r base this suspicion on the testi-
mony of those at the second Worland hearing. Though I agree 
again with Dr. Mesghinna that the acceptability of a higher 
. 
water duty is based upon where the irrigated land is located 
and what impact snch a diversion has upon the remaining water 
supply. I question allowing repetition of running water through 
the system and allowing the surplus to drain into a return pqint 
• 
merely because it is the easier way to operate . However, 
neither can I concur wholeheartedly with Mr. Bishop's opinion 
that a 50% overall efficiency should be required of the Indians. 
86. Tr. p. 5603. 
87. Tribes' Exhibit No. 8, p. 14. · 
88. Tr . l'· 13797; a maximum rate of diversion of 1 c.f.s per 70 
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Floyd Bishop, former Wyoming State Engineer, testified 
for the State that i:n his opinion a 50% efficiency rate was 
achievable. He also stated, however, that requiring a 50% 
efficiency ratio would hold irrigators using gravity irrigation on 
historic lands .to a higher efficiency than. irrigators of the . 
future lands could achieve using sprinkler systems and closed 
pipes. He named .no area ip all of Wyoming where a 50% effi-
ciency ratio has been achieved. 
Part of Mr. Bishop's expertise was based upon his exper-
ience as Wyoming's State Engineer. It was his opinion that., in 
general, efficiencies of farmers on the Reservation today are 
not very good and that the historic diversion rate is excessive. 
Under exi.sting circumstances, he feels a lot of water now 
diverted is wasted. 89 After hearing the testimony at the 
second Worland hearing, I cannot argue with Mr. Bishopls 
asserti<ms. Their truth is obvious. . 
His assertion tha1 a 50% overall efficiency rate • 18 
achievable is most likely valid, but not to be applied in one 
fell swoop. Mr. Bishop testified that a combination of goQd 
management, improvement of the facilities, lining of the canals 
and improved efficiency of on-farm application of water would 
be necessary to improve overall irrigation efficiency to 50%. 
90 
This activity obviously requires the ipvolvement of a time fac-
tor. To observe the status quo in Water Division No. 3, and 
also require a 50% efficiency of Indian irrigators now, where 
historic efficiencies have averaged 35%, would thus be inequi-
table. So, after careful consideration of the evidence as noted 
89. Tr. pp. 13725 an.d 13811. 

























lands. Both HKM engineers and · Dr. Mesghinna felt that 




sprinklers. · Costs were increased for this method of irrigation, 
and operation and maintenance costs were increased by $1.00 
per acre. No provision was made for canals and related struc-
• 
tures, as the Type VIII lands are located within areas of 
existing diversion works. 
86 . 
Water duties developed by Mr. Higginson for the Indian 
fee l~ds and Dr. Mesghinna for the Type Vll lands were closer 
to the estimated State standard for adjudicated lands set out in 
Mr. Higginson's report, 87 and to that testified to by the State's 
. 88 fi expert, Floyd Bishop. Mr. Stetson's gures, in most in-
stances, were higher than 5. 2 acre-feet per acre annually, the 
State standard for a growing season from April 15 through 
October 15. Mr. ·stetson used a five-month growing season to 
compute his diversion requirements. 
I suspect the high historic diversions found by Mr . 
• 
Stetson and Dr. Mesghinna are higher because of an absence of 
strict water management. I base this suspicion on the testi-
mony of those at the second Worland hearing. Though I agree 
again with Dr. Mesghinna that the acceptability of a higher 
water duty is based upon where the irrigated land is located 
and what impact such a diversion has upon the remaining water 
supply, I question allowing repetition of running water through 
the system and allowing the surplus to drain into a retum point 
merely because it is the easier way to operate. However, 
neither can I concur wholeheartedly with Mr. Bishop's opinion 
that a 50% overall efficiency should be required of the Indians. 
86. Tr. p. 5603. 
87. Tribes' Exhibit No. 8, p . 14. . 
88 . Tr. p. 13797; a maximum r~te of diversion of 1 c .f . s per 70 
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E.oyd Bishop,, former Wyoming State Engineer, testified 
for the State that in his opinion a 50% efficiency rate was 
achievable. He also stated, .however, that requiring a 50% 
efficiency ratio would hold irri.gators using gravity irrig~tion on 
historic lands to a higher efficiency than irrigators of the . 
future lands could achieve using sprinkler systems and closed 
pipes. He named no area in all of Wyoming where a 50% effi-
ciency ratio has been achieved. 
Part of Mr. Bishop's expertise was based upon his exper-
ience as Wyoming's State Engineer. It was his opinion that, in 
general, efficiencies . of farmers on tbe Reservation today are 
not .very good and that the historic diversion .rate is excessive. 
Under existing ~rcumstances, he feels a lot of water now 
89 diverted is wasted. 
seco:nd Worland hearing, 
Afte'l' hearing the testimo~y at the 
I cannot argue witp ~r. Bishop's 
assertions. Their truth is obvious. 
His assertion that a 50% overall efficiency rate • lS 
achievable is most likely valid, but not to be applied in one 
fell swoop. Mr. Bishop testified that a combination of good 
management, improvement of the facilities, lining of the canals 
and improved efficiency of on-farm application of water would 
be necessary to improve overall irrigation efficiency to 50%. 
90 
This activity obviously requires the involvement of a time fac:-
tor. To observe the status quo in Water Division No. 3, and 
also require a 50% efficiency of Indian irrigators now, where 
historic efficiencies have averaged 35%, would thus be inequi-
table. So, after careful consideration of fhe evidence as noted 
89. Tr. pp. 13725 and 13811. 
































above, I imd that the water duties arrived at by Dr. Mes-
ghinna for the Type VHI lands and by Mr. Higginson for the 
Indian fee lands are reasonable. I also find that an increase of 
5% in the overall irrigation efficiency (to 40%) on the historic 
. 
lands would not be unreasonable or overly burdensome to the 
irrigators there, in light of all the evi¢1ence. The award of 
annual diversion set forth below is therefore calculated at a 40% 
overall efficiency rate, as restated on the fallowing tables which -
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ADJUDICATED ANALYSIS 
Page 1 of 3 
SOURCE 
PROJECT LANDS : 
WIND RIVER FEDERAL 
PROJECT 
Little Wind Unit: 
Ray Canal 
Coolidge Canal 
Sub Agency Canal 
Subtotal : 
Up~er Wind Unit: 



























































905 . 0 
r 
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Acre-Foot/ Acre Acre-Feet / Year Acre- Feet/Year 
4.65 1,846.0 1,544.0 
4.32 1,539.0 540.0 
----- ----- -----
3,385.0 2,084.0 
----- ----- ---- • 
10.55 5,934.0 4,695.0 • " I 
5. 934.0 4,895.0 
----- ----- -- -- . • • 
6.03 138.0 18.0 
• 
----·- ----- ----- • 
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Page 2 of 3 
SOURCE 
NON-PROJECT LANDS : 
WIND RIVER BASIN 





Bull Lake Creek 
Meadow Creek 
Dry Pasup Creek 
Crow Creek 
Willow Creek 
Main Stem Wind 
River 
Subtotal: 
LITTLE WIND RIVER 
BASIN 
North Fork Little 
Wind River 
South Fork Little 
Wind River 

































































































































































































Page 3 o! 3 
CLAIMED DELETED 
SOURCE ACRES ACRES 
BIGHORN RIVER BASIN 
Main Stem Bighorn 
River 100.0 72.0 
Cottonwood Cr eek 505 . 0 82.7 
FfvcmUe Creek 156.0 ------
~uddy Creek 2,901.0 750.7 




Warm Springs ----- ---
Subtotal : 3.662.0 905 .4 
POPO AGIE RIVER 
BASIN 
North Fork Popo 
Agie River 320 . 0 48 .0 
Main Stem Popo 
Agi~ River 40. 0 8. 9 
Subtotf\1: 360.0 56 .9 
OWL CREEK BASIN 
South Fork 
Owl Creek 1,620.0 1,002.2 
MaJn Stem 
Owl Creek 2,265.0 773.7 
Mud Creek 754.0 144.7 
~ed Creek ----- ----
Subtotal: 4,839.0 1,920.6 
NON- PROJECT LANDS . 
SUBTOTAl, 16,241.0 4,752.0 
PROJECT AND 
NON- PROJECT • 
TOTAI.S FOR 
ADJUDICATED 17,411.0 5,017 . 1 
i I ' t • 
• ; 
• 
35\ OverAll 40\ Overall 
Effiefency Efficiency 
CLAIMED AWARDED 
AWARDED WATER DUTY WATER DUTY CLAIMF.f\ AWARDED 
ACRES Acre- Foot / Acl'e Acre-Foot/ Acre Acre-Feet / Year Acre-Feet / Year 
28.0 5.94 I 5.19 
422.0 5.89 5.15 
156.0 5. 57 4.87 





*3,662 - 905.4 = 2,756.5 
272.0 5. 40 4.72 
31.0 5.40 4. 72 
303.0 . 
618.0 5.46 4. 77 
1,491.0 5. 40 4.72 





**16, 241.0 - 4,752.0 = 11,489.0 
I ... 








869 . 0 
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UNADJUDICATED IN-USE ANALYSIS 
I 
..... .. .,.. 
w 
I 
Page 1 of 3 
SOURCE 
PROJECT LANDS: 
WIND RIVER FEDERAL 
PROJECT 
Little Wind Unit: 
Ray Canal 
Coolidge Canal 
Sub Agency Canal 
Subtotal: 
UP&er Wind Unit: 
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UNADJUDICATED IN-USE ANALYSTS 
Page 2 of 3 
SOURCE 
NON-PROJECT LANDS: 
WIND RIVER BASIN 
East Fork Wind 
River 
Din woody Creek 
Sand Draw 
Dry Creek 
Bull La.ke Creek 
Meadow Creek 
Dry Pasup Creek 
Crow Creek 
Willow Creek 





North Fork Little 
Wind River 
South Fork Little 
Wind River 





























178 . 0 
139.0 
4,333.0 






































































I !. • • 
' 5.06 4.42 51.0 44 . 0 • 
5.57 4. 85 858.0 567,0 
----- ----- ----- ----• 
5.64 4.84 1,014.0 334.0 .. 
5.40 4.72 140.0 123.0 • 
5.51 4.82 986.0 848.0 • 
• 5.20 4.55 291.0 255.0 
5.40 4.72 194 . 0 160.0 
5.06 4.42 35.0 4.0 
5.77 5.02 2,810.0 2,405.0 
6,379.0 4.740.0 
5.14 4.49 9,129.0 3,579.0 
5.11 4.47 3,991.0 2,347.0 
5.94 5.19 2,293.0 2,003.0 
----- ----- ----- ----- • 
5.51 4.82 • 4,276.0 3,610.0 
5.26 • 4.60 363.0 317.0 
5.46 4.77 1,245.0 1. 088.0 
4.97 4.34 885.0 773.0 
4.94 4.32 687.0 600.0 
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UNADJUDICATED IN- USE ANALYSIS 
Page 3 of 3 
CIJAIMED 
SOURCE ACRES 
BIGHORN RIV ER BASIN 
Main Stem Bighorn 
River 2.0 
Cottonwood Creek 320.0 
Fivemile Creek 362 .0 
Muddy Creek 1,194.0 






POPO AOJE RIVER 
BASIN 
I 
North Fork Popo 
Agte River 112.0 ..... Main Stem Popo .. 
Ul Agie River 74.0 
I Subtotal: 186.0 
OWL CREEK BASIN 
South Fork 
Owl Creek 84.0 
Main Stem 
Owl Creek 46.0 
Mud Creek 185 .o 
Red Creek -----
Subtotal: 315.0 








35% Overall 40% Overnll 
Efficiency Efficiency 
CLAIMED AWARDED 
DELETED AWARDED WATER DUTY WATER DUTY CI.AIMED AWARDED 
ACRES ACRES Acre-Foot/ Acre Acre- Foot/ Acre Acre-Feet/Year Acre-Feet/Ye81' 
• 
----- 2.0 5.94 
122.0 198.0 5.89 
95.3 267.0 5.57 
234. 7 959.0 5.60 
--·- -- ----- -----
----·- ---- ----
----- ----- -----
452.0 1,426 .0 
----- 112.0 5.43 
34.3 40.0 5.74 
34.3 152.0 
----- 84.0 5.51 
----- 46.0 5.40 
55.6 129.0 5.29 
----- ---·-- -----
55.6 259.0 
1,974.5 5.876.0 • 
• 
6,298.5 28,129.0 I 














































733 . 0 I •• 


























TYPE VII ANALYSIS 
Page 1 of 3 
SOURCE 
PROJECT LANDS: 
WIND RIVER FEDERAL 
PROJECT 
Little Wind Unit: 
Ray Canal 
Coolidge Canal 
Sub Agency Canal 
Subtotal: 
U'\i]er Wind Unit: 





























































Acre- Foot I Acre 
5.32 






































•••4,498.0 - 1,088.4 = 3,409.6 
















TYPB VII ANAf,YSIS 
Page 2 of 3 
SOURCE 
NON- PROJECT LANDS: 
WIND RIVER BASIN 
East Fork Wind RJver 




Bull Lake Creek 
Meadow Creek 
Dry Pasup Creek 
Crow Creek 
Willow Creek 
Main Stem Wind River 
Subtotal: 
LlTTLE WIND RIVER 
BASIN 
North Fork Little 
Wind River 
South Fork Little 
Wind River 
Main Stem Little 
Wind Rive r 
Mill Creek 
Sage Creek 
























































































































































- - - ·- ----
11,775.0 8,755.0 
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TYPE VJJ ANALYSIS 
Page 3 of 3 
SOURCE 
BIGHORN RIVER BASIN 











POPO AG1B RIVER 
BASIN 
North Fork Popo 
Agie River 
Main Stem Popo 
Agie River 
Subtotal : 











NON- PROJEC T 
TOTAJ .. S FOR 
TYPE VII 














Jo2 .o 14.1 
64.0 12.9 
87 . 0 -----
40 .0 11.9 
--~-- -----
191 .0 24.8 








35% Overall 40\ Overall 
Efficiency Efficiency 
CLAIMED AWARDED 
AWARDED WATER DUTY WATER DUTY CLAIMED . AWARDED ' 




24.0 5.94 5.19 143.0 125.0 
69.0 5.89 5.15 689.0 355.0 
• ----- --- ----- ----- -----
184.0 5 . 63 4.93 1,047.0 907.0 __ .._ __ ----- ----- --- -----
----- ----- ----- ----- -----• . 
----- ----- ----- ------- -----
277.0 1,879.0 1,387.0 
88.0 5.40 4.72 551.0 415.0 
----- ----- ----- ----- -----
88.0 551.0 415.0 
) 
51 . 0 5. 57 4.85 356.0 247.0 
87.0 5.37 4.67 467 . 0 406.0 
28 .0 5. 37 4.67 215.0 131.0 
----- -·---- ----- ----- -----
166 .0 1,038.0 784.0 
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TYPE VIII ANALYSIS 
Page 1 of 1 
SOURCE 
PROJECT LANDS: 
WIND RIVER FEDERAL 
PROJECt 
Little Wind Unit : 
Ray Canal 
Coolidge Canal 
Sub Agency Canal 
Subtotal: 
Up~er Wind Unit : 












OWL CREEK FUTURE 
PROJECT 
PROJECt AND OWL 
CREEK FUTURE 




28 . 0 
200.0 








































































Acre- Foot I Acre 























1,531.0 1 ,.531. 0 
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INDIAN FEE ANALYSIS 
Page 1 of 2 
SOURCE 














-- --- ---· .. ----- ·---- ---·-----------
• 




Acre- Foot/ Acre 
[ --. -· 
CLAIMED AWARDED 
Acre-Feet/Year Acre-Feet/Year l 







INDIAN FEE ANALYSJS 
Page 2 of 2 
SOURCE 
BJGJJORN RIVER BASIN 
Main Stem Bighorn 
River 
Cotton wood Creek 
Fivemile Creek 
Murldy Creek 





POPO AOIE RIVER 
BASIN 
North Fork Popo 
Agie River 
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...,. ... .. 
• 
••  It H~ ...,.. •; II • • 
\.0, 
J .~ .. ,_..,. 
ACRES 
NET 
CLAIMED DISALLOWED AWARDED 
17,411.0 5,017.1 12.395.0 
34,427.0 6,298.5 28,129.0 
7,946.0 1,674.9 6,271.0 
1,461.0 21.0 1,440.0 
10,374.0 4 J 229. 0 6,145.0 
71,619.0 17,230.5 54,390.0 
• 
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IT. THE DETERMJNATION OF 
• • • 
PRACTICABLY lRRlGAB~E ACRES ON THE 
RESERVATION'S FUTURE LANDS 
- • • • ' 





The United States and the Tribes seek a substantial 
amount ·of water in their reserved water rights claim for the 
irrigation of land not before irrigated, but which is claimed to 
be pr.nctic.ably irriga.ble. That claim, labeled for convenience as 
the "future lands'1 in this proceeding by the parties, relies on 
the ruling in Arizona v. California for Supreme -Court . prece-
dence. The Supreme Qourt concluded in that case. " ..• that 
the only feasible· and fair way by which reserved water for tbe 
Reservations can be measured is irrigable acreage. n1 The 
Court agreed with the Special Master that the reservation of 
• 
water was intended to satisfy the future needs of the 'Indians 
as well as the present needs and granted sufficient wat-er to 
irrigat~ future projects construct~d on· practicably irrigable 
acreage . 
2 
The State of Wyoming renewed its ·position that no 
reserved right exists, but alt&rnativ~ly maintains the amount of 
1 1. Arizona v. California, 373 JJ.S. 546 at 601, 10 L.Ed.2 542 
at 578, 83 s.ct. 1468 (1963). 
2. See also the the opening statement of the Boundaries and 
Dates section, supra, for a restatement of this law by 
Elbert P. Tuttle, Special Master in the subsequent Arizona 
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• 
practicably irrigable acreage on the Reservation is significantly 
less that the amount claimed by the United States. 
The procedure used to express· quantification has been 
varied throughout the pleadings and evidence. In its original 
Statement of Clai.ms, the United States sets out the cla~ms by 
source of water. arriving at over 88, 000 practicably irrigable 
3 acres and a claim of 308,000 acre-feet of water per year. 
Study areas of arable acres were further trimmed to 76,027 for 
the final projects. As evidence was addressed by the several 
federal experts, acreage and water requirements were further 
reduced during trial. In their final form they appeared as 
about 53,760 acres for the five projects, with a total annual 
diversion requirement of about 210,000- acre-feet. 
A majority of the evidence presented sets forth the 
figures as· they are broken down into the various study areas 
created by the experts for the United States as well as certain 
parcels of land located near Federal irrigation projects and 
referred to as Type VIII lands. For the sake of consistency, I 
will discuss the future lands by reference· to the study areas. 
The Wind River Indian Reservation consists of approxi-
mately 2i million acres 4 and has ·a variety of geographical 
features ranging from rocky, near arid conditions , to land quite 
suitable for sustained crop production. The surface deposits 
come from the alluvium and sands, gravels and clays from the 
. . d t 5 maJor nvers an s reams. The topography of the Reservation 
ranges from nearly level terraces to steep mountain slopes and 
6 
rolling hills. Elevations on the Reservation also vary, ranging 
3. United States' Statement of Claim• pp. 1-2. 
4. Tr. p. 1208. 
5. Tr. p. 760. 



















































from 4, 600 feet a! Boysen Dam to about 13, 800 feet on Gannett 
Peak. The average elevation of the central low lands is from 
7 5, 000 to 6, 500 feet. This vast, diverse eco-system provides 
the setting for the discussion for practicably irrigable acres. 
• ~ "T • 
• B. TEST FOR PRACTICABLY IRRIGABLB ACRES 
The Supreme Court in Arizona -v. California ruled that a. 
reserved right exists for all land which is npracticably irrig-
able", but offered no test or guidance to help determine what is 
a practicably irrigable acre, often referred to as a PIA. The 
term PIA is legal in derivation rather than an engineering con-
cept8 and has no uniformly accepted definition. ln this law-
• 
suit, one definition has been used and agreed upon by counsel 
for the State, the United States and the Tribes. Practicably 
irrigable acres are "those acres susceptible to sustained irri-
. 9 
gation at reasonable costs" . That definition will be ·the one 
applied in this Report in determining the quantification of the 
reserved right. 
The test for practicably irrigable acreage requires a two 
part analysis. First. the land in question must be susceptible 
to sustained irrigation. That determination is reached only 
after a consideration of se·veral factors. The United States 
included soil analysis, drainage investigation, topographical and 
geological considerations , climate data, water availability 
determination, cropping patterns, and irrigation system designs 
in its attempt to establish susceptibility of sustained irrigation . 
The State, while disagreeing with certain approaches of, or 
7. United States Exhibit WRIRC-43, p. 2. 
8. Tr. p. 1293; Tr. p. 4351, et seq • 


















applications made by, the United States, followed a similar 
• 
approach. 
The second part of the analysis requires a determination 
that the irrigation be accomplished "at reasonable cost." The 
parties have interpreted this part of the definition to be an 
economic feasibility criteria and presented substantial economic 
evidence to support th~r positions. Virtually no other aspect 
of this litigation has prompted more debate among the parties 
and more complex, divergent testimony and evidence than the 
question of economic feasibility and its benefit-cost ratio and 
discount rate components. 
1. Present Standards 
Wyoming raised the question of the appropriate date - not 
before 1905 - from which to measure feasibility, or practicabil ... 
ity, of irrigation. My reading of Arizona v. California supports 
the view that evidence of "practicable irrigability" was deter-
mined by then current standards. Judge Elbert P. Tuttle, 
. Special . Ma~ter in the 1982 re-hearing, concludes that "the 
determination of practicable irrigability should be based on 
present standards. Reference to past standards would intro-
10 
duce an additional complication in an already complex case." 
1 agree and find accordingly. 
C. ARAB ILJTY . 
The United States def'tned "arable" as those lands which 
11 
are capable of sustained irrigation or which can "sustain 
10. Report of Elbert P. Tuttle, Special Master to the Supreme 
Court in Arizona v. California, February 22, 1982, p. 98. 
11. United States Exhibit WRlRC-43, p. 28. 
- 156 -
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1 ir . ti "12 ong-term nga on. The State of Wyoming took exception 
. 
to this definition, co'ntending that a "tract specific" analysis''of 
relevant economic factors needed to be made . at the arability 
13 determination stage. Economics is obviously a critical, neces-
sary factor which must be considered in reaching a deterinina-
• . 
tion of . practicably irrigable acreage. But that analysis is best 
' • • 
left for the expert economists to consider and when the second 
half of the practicably irrigable test is applied. Injecting 
economics into the arability quest]on, as long as it is covered 
elsewhere, is an unnecessary duplication of effort. Therefore, 
I believe the criteria established by the United States is appro-
priate. 
The case for arability presented by the United States 
relied upon facts and data compiled and collected by its experts 
from a variety of sources. Results from previous soil investi-
' 
gations by the Bureau of Indian Affairs, the Bureau of Recla-
mation (also known as the Water and Power Resources Service), 
and the Soil Conservation Service were considered, as well as 
new data compiled by the United States' experts for this litlga-
. 14 tlon. 
The State of Wyoming also relied on previous investiga-
tions • as well as an analysis 
d 't in t' t' 15 an 1 s own ves tga ton. 
of the United States' experts' data 
From the materials gathered, the 
United States reduced the land base of the Reservation still 
under consideration to approximately 490,000 acres
16 
and devel-
17 oped six study areas. Those study . areas as defined by the 
12. T'r. p. 1295. 
13. Tr. p. 10822. 
14. United States Exhibit WRIRC-43, pp. 3-4; Tr. p. 1119. 
15. Tr. p. 10793. 
16. Tr. p. 1123. 
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' 
• 
United States were used, as mentioned earlier, as a common 
point of reference by the State and the Tribes, with the Tribes 
' 
adding two additional areas for consideration. 
18 
. 
The study areas were selected by. applying to the Reser-
vation lands five land capability criteria, a,nd a r.ange -of limJt-
ing factors for each characteristic. They are as follows: 
1. Dep_th to barrier. 






This application did not constitute a detailed study of the 
areas, but merely served as a screening process to arrive at 
the study areas. It is not neeessary to devote much discussion 
to this stage of the analysis, since the land excluded (with the 
1 
exception of Stagner Riqg.e and Big Horn Flats Extension study 
areas) is excluded by the parties and the land included is still 
subject to further reduction by various experts for several 
re.asons. l, therefore, accepted the study areas proposed by 
. ' 
the Pnited States, together with the additigns of the Tripes, as 
the land base for the determination of arability. 
The next step in determining arability is to adopt a set of 
land classification specifications and apply them to the .study 
areas to ·establish the arable land base. The United States pro-
. 
posed six classes into which the lands of the study areas would 
be divided, with specific stal'_ldards applicable to each class. 
The following is a brief discussion of_ the classes : 
20 
18. Amended Statement of the Shoshone and Arapahoe Tribes con-
cerning the measurement of Tribal reserved water right-s, 
filed July 20. 1982~ p. 1. 
19. United States Exhibit: WRIRC-34. p. 7, Table 1. 
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Class 1: Class 1 lands are of high quality for 
irrigation, and will yield high returns with minimum 
production and management costs. 
Class 2: Class 2 lands are good quality with only 
minor deficiencies. 
Class. 3: Class 3 consists of fair quality lands 
having more serious· deficiencies than Class 2 lands. ' · 
Class 4 : Class 4 lands are of marginal quality for 
'irrigation and are used mainly for shallow- rooted 
crops or pasture . 
Class 5: Class 5 lands are those lands which have 
been placed into a deferred statu.s pending further 
investigation . There were no lands included in a 
• 
deferred status. 
Class 6 : Class 6 lands do not meet the minimum 
requirements for arability under the land classifica-
tion standards used. 
• •• 
• 
The State of Wyoming disagreed with ' the above class defini-
tions, again for the reason that they do not consider economic 
factors and additionally that they are not specific enough. It 
must be admitted that the above definitions are general and do 
not embody a great deal of specifics. But that does not detract 
from their usefulness as a means of categorizing the relative 
merits of the lands. Furthermore. specific criteria were applied 
bv the United States to the lands when the classifications were 
• 
made. Separating lands into classes is at best a subjective 
undertaking, ·one which will always raise the possibility of dis-
agreement among experts in the field of land classification, 
which does not profess to be an exact science. The classifica-
tions above provide a sufficient means whereby lands with 
similar characteristics can be segregated into the same class 
















. ... .. ... .. .... ... .... - .. . , _ ... .. ... -· 
• 
The process of assigning a classification to a tract of land 
requires the application of a variety of standards and _criteria 
• . ... 
and the expertise from a diversity of . disciplines. Factors 
considered ·by the United States include soil texture. depth, 
moisture retention, alkalinity, salinity, surface gravel and 
cobble, slope, irrigation pattern and field size, level of the 
surface, surface cover:. drainage, hydraulic conductivity and 
soil depth to barrier. 
21 
The final determination relied on input 
from agricultural engineers, 
• 
a land classifier, a soil scientist 
d d 
. . 22 an a rmnage engmeer . 
The State again contended that the standards adopted and 
criteria applied were too general and ambiguous to form a basis 
from which Ril objective evaluation could be made of the lands. 
Phrases such as "relatively free," "slightly irregular," and 
• 
"slight drainage problem," were argued to be incapable of pre-
cise scientific determination. While it is difficult to disagree 
with the intent of the State's position, it is equally difficult to 
believe that the argument raises any substantive doubt about 
the standards used and the applications made by the United 
States in reaching its arability determination. The history of 
irrigation projects in the West has numerous examples of classi-
fication standards designed for specific projects which vary in 
degree of intensity and approach to definitions. The argument 
over the wording of the definitions is a semantic one as long as 
there is an assurance that a good, professional job was done in 
the field when the lands were physically analyzed and grouped 
into the six classes. 
When the discussion turns to the actual classification field 
work, it raises the issue argued several times during the hear-
21. United States Exhibit WRIRC-43, Table II, pp. 10-12. 































.. -.. _ . " 
ings of what expertise is required and how much work is suffi-
cient to conclude that a competent job has been done. The 
United States relied on land classifiers who had collectively 
more than 96 years of experience in the field. 23 Drilling& and 
tests included augerlng and logging 197 borings between 5 and 
10 feet. _and 357 borings of 5 feet or less; digging 9 bac~oe . . -• 
pits; drilling and logging 117 deep holes; _ analyzing samples 
from 165 holes for soil chemistry; and running 11 infiltration 
and 22 hydraulic_ conductivity tests. 
24 
Additionally, information 
collected during the 1961 Bureau of Reclamation Study was 
used. 
Experts for the State of Wyoming testified that the work 
. 
done by the United States was not sufficient to reach the con-
clusions made. They contended that the complexity of the soils 
which comprise the Reservation require a more extensive study, 
with more backhoe pits and more holes. 25 The absence of 
logged holes for 8,909 acres of gravity land and 11,143 _acres of 
sprinkler land was argued as showing that the study was in- . 
26 
complete. The State placed a tremendous importance through-
out the cross-examination of the experts for the United States, 
as well as in its cas e in chief, on the fact that certain lands 
were classified where no hole was drilled or was not at least six 
feet in depth. The conclusion sought by this argument is that 
the land could therefore not be classified given the absence of 
a hole drilled to an appropriate depth. 
No one would argue that the optimal land classification 
· effort would be one where each and every plot, parcel, field 
23. Tr. pp. 1154-1155 . 
24. Onited States Exhibit WRIRC-34, p. 16. 
25. Tr. p. 10625. 

















and tract of land had a thorough chemical analysis of the soil, 
. 
several borings, deep holes and at least one ·backhoe pit. 
Thousands of hours and vast amounts of resources could be 
spent on such an undertaking. Even with that degree of 
effort , there still could be the possibility that some good land 
. 
woUld be overloOked or- that some questionable land might be 
. . 
included. What is involved is an area of engineering that is 
not' an exact science and which depends on the application of 
experience and expertise by the classifier in the field to the 
given situation . The test of a land c1assification study must 
not be s:o minute find demanding as to exceed all realms of rea-
sonableness. 
• 
It is possible that some error may exist in the resUlts 
produced by the United States. Error is probably ineVitable 
whenever a group of people are required to coordinate and 
analyze such a complex matter and must rely on a ·field of 
expertise which, by its nature, lacks the certainty of complete 
objectivity. But that concern can be addressed by an appro-
priate perce1_1tage reduction in the totals to reflect the 
unavOidable errors that arise in such a s tudy. Ten or fifteen 
percent would be an appropriate reduction figure to 1:..3e given 
the complexity of the Reservation lands, the understandable 
limitations on time and resources available in the classification, 
and the state of the art of land classification. 
• 
The above is not to say that I believe the approach of 
the United States was incorrect or in~omplete. The United 
States met its burden of proof in establishing the land base for 
the determination of arability. The State of Wyoming, while 
certainly raising some concerns sufficient to support a percen-
tage reduction, did not establish a case sufficient to refute the 
case of the United States. rt is not a prerequisite, as the 
- 162 -

















































. ""'' . 
State might argue, in establishing a land classification, -:·that 
each a.nd every tittle of land have a batch of borings and test-
ings. Therefore, it is my conclusion that the preponderance of 
the evidence favors the arable land base proposed ·by the 
United States. with a reasonable percentage reduction to com-
pensate .' for error and inaccuracy. That percentage reduction 
of ten to fifteen . percent will be considered more carefully in 
the next section. • • • • • 
The following describes the arable lands by study area 
and includes a breakdown of number of acres of gravity lands, 
additional sprinkler lands and total arable lands: 
27 
(a) North Crowheart Area 
The North Crowheart Area lies north of the Wind River. 
Arable land is predominantly in the terrace lands paralleling 
Crow, Dry, Fivemile, Muddy, and Cottonwood Creeks. Surface 
• 
soils of these areas are either terrace or alluvial fan material. 
The subsoils are mostly residual . 
• 
Gravity lands 
Additional Sprinkler lands 
Total Arable Lands 
41, 985 Acres 
1,105 Acres 
43,089 Acres 
(b) South Crowheart Area 
Lands of the South Crowheart Area are along the south 
side of Wind River and extend to near the confluence of Little 
Wind River. The core of the South Crowheart Area is an ele-
vated terrace bench at the eastern end, where the land is 
27 . United States EXhibit WRIRC-43, pp. 22-25; Table 8 was used 
as a reference exhibit in preparing the table. Gravity 
lands are capable of sprinkler irrigation. Additional 
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gently sloping to nearly flat. Near the margins of the bench 
are some irregularities in slope. Soils are loams and clay loams 
overlying gravels. The top 12 inches of these gravels is usual-
ly in a loam or sandy loam matrix, and loose gravel is seldom 
encountered within 3 feet of the surface. Arable areas are 
small and scattered. Arable soils in . this .project area are 
generally light in texture and free of salt or sodium, and bed-
rock is seldom deeper than 10 feet from the surface. . . 
Gravity lands 5,-425 Acres 
Additional Sprinkler lands 1, 762 Acres 
Total Arable Lands 7 ~ 187 Acres 
• 
(c) Big Horn Flats Area 
Big Horn F!Rts is a series of elevated terrace benches 
some 17 miles in length with a maximum width of about 3 mUes, 
lying south of and roughly parallel to the Wind P.iver near the 
base of the western part of the basin. This area is a terrace 
remnant sloping from 6300 feet in elevation at the western end 
to 5800 at the eastern end. Topography is acceptable for 
either gravity or sprinkler irrigation. Soils are of terrace 
origin and overlie loose gravel at some depth. Gravel and 
cobble are common in a loam or clay loam matrix. Much of the 
bench land was limited to Class 2 and Class 3 because of the 
reduced water-holding capacity of the soil caused by the effect 
of large quantities of gravel. Backhoe pits in the area revealed 
. 
roots to a depth of 60 inches showing that the gravel was not a 
restriction to roots or plant growth. 
Gravity lands 
Additional Sprinkler lands 
Total Arable Lands 
- 164 -
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(d) Riverton East Area 
• 
• 
. . . • 
• 
; " • • 
. 
• 
Approximately two-"thirds of the arable lands i:n the 
Rive:rton Eas!_ project lie on low terraces of the Wind River. 
The land surfac~ is smooth and favorable for irrigation. Soils 
of the terraces are underlain by gr~vel anQ. sad. Approxi-
mately one-third of the arable areas lying on the lower ridges 
and slopes of the residual upland have light-textured soils and 
. grades of 1 to. 4 percent. 
• 
Gravity lands 
Additional Sprinkler lands 
Total Arable Lands 
. 
• (e) Owl Creek Area 
2J902 Acres 
L 321 Aaa's '· 
4.223 Acres 
The Owl Creek Area is located along the northern . boun~ 
dary of the Reservation and includes ·the 4Arapahoe Ranch 
purchased by the Arapahoe Tribe. Arable lands are scattered 
-
and located on intermixed ·remnants of old gravel terraces and 
residual soils. South of Owl Creek, the ~avel ter-ra<::es con- · 
taining .arable lands have s.mall, irregular fields that are too 
steep and undulating for gravity irrigation, though suitable for 
sprinkler application. The residual soils have a clay topsoil 
with a medium textured subsoil. 
Gravity lands 
Additional Sprinkler lands 
0 Acres 
233 Acres 
Total Arable Lands 233 Acres 
(f) Arapahoe Area 
This area occupies land lying between the Little Wind and 
Popo Agie River. The main body of arable land is a terrace 



















. ' • ~- - • • 
bench in the confluence area between the two streams. 
this bench overlie gravels of va.rying depths. 
Gravity lands 2, 086 Acres 
Additional Sprinkler lands 1, 528 Acres 







2. Summary of Acreage Totals After Arability Test 
In summary, the future areas proposed by the United 




Big Horn Flats 

































The next factor in the irrig.ability equation is the deter-
mination of the feasibility of the proposed projects from an 
engineering viewpoint. This aspect of the proceedings included 
several weeks of hearings and numerous witnesses for all major 
parties. 
The United States, through the testimony of Dr. Mesghin-
na of Stetson Engineers, presented its case for the design of 
irrigation facilities to service the future lands projects, the 
costs involved and irrigation requirements. The Tribes, while 













































States, offered its own witnesses from Keller Engineers, advo-
cating additional acreage labelled Stagner Ridge and Big Horn 
Flats Extension. The State of Wyoming. with testimony from 
Banner and Associates, sought to show the infeasibility of the 
United States' and Tribes' proposals and argued for a reduced 
finding of irrigable acreage. -· • • 
• 
• '" 1. The 11 Point Analysis 
• 
. . 
The engineering feasibility determination requires consid-
eration of several factors and the application of data from a 
variety of sources. The testimony by Dr. Mesghinna on these 
factors demonstrates a thorough, professional presentation of 
the subject and provides an excellent basis for discussion. 28 
He identified eleven factors to consider in arriving at the 
















On-farm system design 
Pipe network design 
Pumps and pumping plants 
Canals and related structures 
Subsurface and maintenance 





While .disagreement exists between the experts as to final con-
clusions or particular aspects of the analysis of each of the 
eleven point-s, most of the testimony presented regarding en-
gineering feasibility was presented by an approach similar to 
the eleven point approach of Dr. Mesghinna. 
28. In general, see United States Exhibit WR.IRC-245; Tr. p. 













• • • • 
• 
• 
The importance of climate cannot be· underestimated in 
determining engineering feasibility because of its significant 
impact on croppi.J!.g pattP.ms and, therefore, all other .aspects of 
a feasibility analysis. 
• 
, 
(a) Climate Zones 
The United States, using the criteria of elevation, area 
distribution' and other agency studies in the area, selected 
seven weather stations on or near the Reservation to compile 
the climate data. 29 From the information . gathered, Mesghinna 
proposed 
Pavillion; 
seven climate zones: Diversion Dam; Fort Washakie; 
30 Burris; Riverton; DuBois; and Lander . Those 
zones, together with the respective data for each, were then 
used for · input on selection of crops and cropping patterns. 
While the Tribes did not contest the development of the 
climatological data, the State of Wyoming questioned its reliabil-
ity, contending it was gathered from only seven locations and 
therefore, was not sufficiently accurate for use over the entire 
Reservation . As I stated in my arability discussion, an opti-
mum approach can be envisioned for any aspect of an analysis 
which, when compared to the study actually done, makes the 
effort appear far from complete. Climate data gathering. 
stations could have been set up in hundreds of locations on the 
Reservation to get a better sampling of the variance in climate 
from one study area to another. Particularly detailed measure-
ments of solar radiation could have consumed thousands of 
hours of work. Even with that effort, the data could be criti-
cized for not representing the average or norm for the area for 
29. Tr. pp. 4026-35 . 
30. United States Exhibit WRIRC-244. 
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a given cycle of years. This entire adjudicatio~ could have 
• 
been delayed for ten years while a complete study was done for 
• 
a ten year cycle. 
Obviously, it is unfair to require . such an unrealistic test 
when there is no evidence, and only speculation, that .the data 
used by Dr . Mesghinn~ was unreliable or that any greater 
• 
effort would produce different results. Reason and .common 
sense, together with the inevitable ~estrlctions of .time and bud ... 
• 
get. dictate that something less than perfection should warrant 
-~ 
the conclusion that 811 adequate, professional job has been done 
in compiling data reliable enough to use with reasonable certain-
ty. The testimony of and the effort made by Dr. Mesghinna in 
compiling the climatological data satisfies any burden of the 
• 
United States .to prove the climate base for the engineering 
feasibility analysis. The State does not shift the burden back 
• 
merely by asserting that greater efforts could have been made 
in the data collection. -
(b) Cropping Patterns 
The next step is the selection of crops and cropping 
patterns for the study areas. Dr. Mesghinna considered sever-
al factors in his selection of the crops and patterns, including 
climate conditions, soil characteristics, water availability, 
market factors, ease of transportation and demand for the pro-
ducts. 
31 
Together with assistance for economic considerations 
and farmer interviews to determine actual preferences, alfalfa, 
corn ~ small grain nursing alfalfa and small grain were selected 
as the crops to be grown in the future projects. Dr. Mesghin- . 
na then developed cropping patterns using the selected crops, 
• 




















•• • .,._ . ·-· - -. 
• 
one for areas . less than 5, 9()0 feet in elevation and one for 
. . 32 
elevations of greater than 5, 900 feet. The lower elevation 
• 
pattern consists of sixty-seven percent (67%) alfalfa, twelve 
percent ( 12%) corn, sixteen per,cent (16%) small gt·ain nursing 
alfalfa, and· five percent ( 5%) small grain. 33 The higher eleva-
tion pattern consist of sixty-seven percent (67%) alfalfa, sixteen 
. . - . 
percent (16%} s'mall' grain nursing alfalfa and seventeen percent . 
(17%). smalr grain. 
, 
The cropping patterns selected by the United States drew 
-. 
relatively little reaction from other · parties. The St&t e of 
• 
Wyoming contended that a different pattern could contribute to 
. 
a higher overall efficiency and thereby reduce the diversion re-
quirements. While that may be t rue, and .without commenting 
on the· merits' of the suggestion. the patterns proposed by the 
United States nevertheless are realistic and do 110t demonstrate 
any significant deViation from an histo-rically typical Wyoming 
I therefore find that the cropping patterns 
• 
farming patt'ern. 
proposed by the United States are reasonable for use in the 
feasibility analysis. • 
(c) Evapotranspiration 
The next consideration is the very complex, technical 
. 
determination of the water required for the growtb of' the 
selected crop·s. This requires det ermination of nevapotranspira-
• 
tion", defined as the amount of water eVB:porated from the soU 
and from the plant foliage and transpirated from the plant 
itself, 
34 
First' the potential evapotranspiration of a reference 
• 
32. Uni_ted States Exhibit WRIRC-245, Tr. p. 4063 . 
33. Tr. P• 4063. 
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crop is determined by formula. Then that result is used fo ' . . • 
. calculate the ~vapotranspiration for the cropping patterns by 
multiplying the potential evapotr~nspiration figure by the "crop -. 
coefficient" fo.r the crops. That result. calculated for each 
. 
climatic zone for each month of the growing season, determines 
that amount of water necessary to meet the evapotranspiration - - -- . . 
requirements. Subtracting from that the effective precipitation 
• • • I • .J/1 • ~ - - I - --
that can be_ expected to sati~fy _par! of the w~~~r needs ~~!,~e_~ 
the· net. irrigatio~ requirement, which is then applied _to . t~e 
';1 
cropping patterns for the two ~evations. 
_It is unnecessary to discuss at length the various cal-
culations and procedures outlined above SJ).d used by Dr. 
Mesghinna in reaching his net irrigation requirement. While 
there were minor differences in opinions from other experts, 
and questions as to how these results apply in the ultimate 
determination of diversion requirements, no one directly con-
fronted the approach or findings. Mr. Bishop, as a witness for 
the State of Wyoming, testified that he personally would have 
used .the Blaney-Criddle equation for calculating . potential 
evapotranspiration rather than the Jensen-Haise formula used 
by Dr. Mesghinna. He admitted the decision was due in part to 
his farriiliarity with that approach, and further stated the "one 
isn't necessarilv better than the other. n35 I find no evidence 
• 
or testimony to satisfactorily rebut the te_stimony of and proce-
dures .used by· Mesghinna in reaching his net irrigation require-
ment determination, and I therefo.re find his approach and 
conclusions reasonable. 
The neXt several steps in Dr. Mesghinna's analysis cause 
the most disagreement between the parties and produces a sig-

















- . •• 
• 
nificant divergence of expert opinion. Once he determined the 
net irrigation requirement. he designed the on -farm system and 
then the conveyance system to service the project. His designs 
• 
and related cost estimates were the catalyst for opposing testi-
mony from virtually every other witness on the subject. 
It should be noted at the outset, before examining the 
merits of the respective positions, that Dr. Mesghinna's designs 
• 
received relatively warm praise from his colleagues for their 
-
engineering feasibility. Mr. Bliesner and Dr . Keller testified 
' . 
respectively that the designs were "workable" ·and that the 
36 technology was "very, very common." Mr. Bishop testified 
• 
the designs were reasonably good and "The methods used were 
37 
all right, in my view. and supportable . " · 
(d) On-Farm System Design, Drainage 
' and Remaining Points 
Dr . Mesghinna developed costs and designs for the on-
farm system, the pipe network, pumps and pumping plants, 
canals and related structures, drainage, and operation and 
maintenance. He gave a very detailed, professional discussion 
and analysis of the factors involved as well as t~e process used 
in determining all the required components. 3:
8 
He admitted 
during his testimony in several instances that he generally took 
a rather conservative approach to the costing and design deci-
sions, relying on personal experience and knowledge of the 
potential for cost overruns and unforeseeable problems as a 
basis for his professional opinion. 
36. Tr. p. 8355; Tr. ~· 8788. 
37. Tr. p. 12 157 . 
38 . United States Exhibit WRIRC- 245; Tr. p. 4106-4276. 
• 
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. . • 
• • : . 
. The Tribes contend that while Dr. Mesghinna's plan was 
workable, it was, as testified to by Mr. Bliesl)er, "more expen-
• 
sive than necessary to accomplish the job that needed to be 
done . n
39 
Keller Engineering examined five major areas of the 
plan and determined with the use of alternate design fea~ures, 
lower unit costs, lower operating pressures, and life cycle . 
. 
optimizing techniques, "the investment and operating costs . can 
• 
be. . significantly reduced. "40 Specific details were given .. for 
each area· of evaluation. • 
· (e) Difference in Costing Methods 
Keller Engineers testified that the pipeline costs could be 
reduced by as much as twenty- three percent (23%), but for a 
conservative estimate, they used fifteen percent ( 15%). This 
result was a product of the use of a computerized pipe network 
optimization program utilizing a technique developed by Dr. 
Keller. · The program determines "the most economic system. 
possible. "
41 
It also is based on lower installed material costs 
attributable to volume discounts snowed on large quantity 
purchases. 
The on-farm costs and the energy costs were also x-e-
duced by the respective figures of eight percent (8%) and ten 
percent (10%). The on-farm reduction is again based on lower 
costs from large volume purchases. The energy costs were 
reduced by using sprinkler operating pressures ranging from 40 
• 
to 48 psi as opposed to the 55 psi figure used by Dr. Mesghin-
na. The trend toward improved low pressure sprinkler perfor-
mance was the basi~ for this reduction. 
39. Tr. p. 8355 . 
40. Tr~bes' Exhibit 13, p. 24. 


























• • . ... - . 
• 
The pumping plant design was next criticized as being too 
. 
sophisticated and elaborate for the planned need. A computer · 
program was used here also to deSign cost effective pumping 
plants which would rely on centrifugal. pumps when possible, 
manual rather than automatic operatiQn ~ and less elaborate 
enclosures and related construction. Mr. Bliesner based his 
reductions· in part on personal experience that ·buildings 
enclO.sirig the pumping plant's would not be necessary. · This 
• 
experience was obtained at the Superior Farming Company in 
California. 42 This resulted in reductions of as high as sixty 
percent ( 60%) . 
Th.e drainage system design proposed by Dr. Mesghinna 
was claimed to be more intensive than necessary and therefore 
excessively expensive. Keller Engineers contend that the 
natural drainage · capacity of the lands in the future projects 
was underestimated and not given sufficient weight in the 
draina.ge sy~em design. Dr. Mesghinna's use of the admitted 
normal design procedure of removing all the w.ater added during 
the irrigatiol) season was labelled "the most conservative point" 
in his design. and unnecessary for the Wind River Indian Reser-
vation. n 43 Keller Engineers' redesign of the drainage achieved 
approximately a twency-seven percent (27%) reduction of Dr. 
Mesghinna' s costs. 
Dr. Mesghinna used twenty-five (25%) of all but on-farm 
costs for his engineering and contingency cost. Keller Engin-
eers selected twenty percent (20%), attnoutin.g ten percent 
(10%) each to engineering and contingencies. The actual differ-
ence after all the computations are made is relatively small . 
• 
42. Tr. p. 8371. 















































The greatest single criticism made by experts for the 
State of Wyoming against Dr. Mesghinna's design was the lack 
. 
of sufficient . detail to determine the elements of the design and 
. . 
the associated costs. 
44 
In general, Mr. Bishop indicated that 
he did not have any great problem with the overall design, and 
• 
he agreed more often than not with each aspect of the plan. 
Mr. So'strom of Banner Associates, Inc. prepared and 
testified to costs that were developed as an estimate for .the 
State of Wyoming of the proposed future irrigation projects. 
45 
Relying in part on facts and data used by Dr. Mesghinna, and 
developing others on his own, Mr. Sostrom reached a conclusion 
of per acre capital construction costs which were consistently 
greater than those of Dr. Mesghinna. The most apparent area 
. 
of disagreement, _and nearly the single reaso.n for the disparity 
between the two conclusions, was the selection by Banner Asso-
ciates, Inc. of thirty-five percent (35%) as the appropriate cost 
~ . . d i . 46 Th M hi . J.Or eng~neerm(l: an cont ngenCI.es. e esg nna engmeer-
ing and contingency cost figure was a constant and well 
defended twenty- five. percent (25%). 
Another factor responsible for a higher cost total is the 
inclusion by Mr. Sostrom of an eight percent (8%) item for 
mobilization. He defined mobilization costs as the "cost that is 
commonly used to pay for the mobilizing of the materials, the 
equipment, the personnel, the supervisory personnel, the on-
-- or the on-site office .space, all of the site equipment 
different pieces of work 
and moving them to the 
that a contractor must have available, 
job site. "
47 
Mr. Sostrom claimed that 
44. Tr. p. 12164. 
45. Plaintiff's Exhibit WRIR F50-4A. 
46. Tr . p. 12169; Tr. p. 13353 . 
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• 
these costs assocl.ated with project construction were not 
included in the estimates of the United States. · 
The United ·States, the State of Wyoming and th~ Trib~s 
. 
all reached conclusions on the development investment costs for 
the future projects. Their totals, expressed in dollars per 




























It is not an easy task to assign a development cost to a 
given project when experts in the field cannot agree on what is 
an accurate estimate. WbJ.1e I respect the experience, education 
and expertise of those Witnesses testifyih~ on this matter·, I 
conclude that the conclusions presented by the United States, 
• 
with the qualifications set out below. are reasonable and real-
istic and are the figures I adopt in determining the feasibility 
of the future projects. A brief discussion follows explaining my 
conclusion. 
The experts who appeared on behalf of the State of 
Wyoming and the Tribes gave a parti.al impressio.n that they 
' 
were advocates of poSitions favorable to their clients rather 
than experts doing an independent, unbiased analysis of the 
feasibility of constructing irrigation projects. This is not a 
condemnation of their work or opinions and it is understandable 
how a certain degree of advocacy could develop during such 
48. United States Exhibit WRIRC-245 , p. 42. 
4:9. Tribes' Exhibit 13, p. 35. 
50. P~aintiff's Exhibit WRIR F50-4. 
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lengthy and important proceedings. It is, however, significant 
• 
enough to warrant the conclusion that the preponderance of the 
j • 
evidence supports the position of the United States. 
Furthermore, the thorough approach of Dr. Mesghinna, 
whose testimony exhibited an independence detached from any 
. 
preconceived estimates of what should be the result, satisfied 
the burden of proof and constituted the best evidence of what 
. 
is a reasonable _conclusion on engineering feasibility. He 
. - -
. examined every aspect of his task carefully _ and applied 
. 
accepted engineering concepts to each decision. In particular, 
• 
I find the preponderance of the evidence supports the design 
system testified to by Dr. Mesghinna, the twenty-five percent 
(25%) engineering and contingency cost factor, and the drainage 
system proposed. The evidence presented and the history of 
western irrigation practices demonstrates the need for greater 
cost factors and proposed drainage than what was provided for 
by Keller Engineers. But I cannot throw off my conclusion that 
Banner Associates, Inc. overstated the cost C?Verrun potential in 
their thirty-five percent (35%) factor for engineering and con-
tingencies. Dr. Mesghinna was cautious in estimating the likely 
expenses to be incurred and yet he did not inflate them beyond 
a point of reasonable estimation . 
As stated above, there is one qualification to the adoption 
• 
of the United States' system design. Earlier in this Report, I 
concluded that the arable land base adopted from the United 
States must be reduced by a reasonable percentage - 10% to 15% 
t ~ d . 51 Th - o compensate J.Or error an 1naccuracy. at percentage 
reduction must carry through, for consistency, in 1he analysis 
of engineering feasibility. I find that Dr. Mesghinna compen-
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• • 
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• 
• 
sated for that problem in part by decreasi.ng his acreage totals-
five percent (5%) for lands that may be used for farmsteads or 
roads. 
52 
Therefore, his acreage totals must be reduced by on-
• • 
ly an addition'al ten percent (10%) to compensate for error and· . . . ~ .. 
inaccuracy resulting from. hfs, use of the HKM arable land base. . 
:r concrude- tnat tne rou~Win.g is the· acreage. totals for- the 





















E. DIVERSION RE·QillREMENTS 
Having determined the net acreage. there· remains the 
need to determine the diversion· requirements necessary· to ser-
vice the a~reage and final economic tests. .Once again, the 
part.ies disagree as to what is the appropriate di'version 
requirement. 
Dr. Mesghinna calculated the diversion requirement for 
each. of the future projects by consid.~ring the amount of water 
needed for crop growth and the efficiencies of application, 
distribution and conveyance. He made his determination on a 
monthly basis and tailored the calculations to fit the re-
quirements of the climatic zones associated with each project. 
Within- each of the· efficiency determinations, he considered 
several factors, including average wind velocity, water holding 




















































capacity, cropping patterns, root depths, type of deliv~ry an~ 
' 
conveyance· system's planned, source of water, · conveyance dis:... 
tanee, amount and velocity of water in the catuils, · and manage-
' . ment techniques. Applying these factors, he determi.ned the 
• . . 
total diversion requirement, unit diversion, and source of water 
for each future project. 
. 53 
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Unit diversion : 
Total diversion: 
Source: 









REO UIREMENT: • y 
. 








4. 39 acre- feet / acre /year 
16 , 720 acre-feet/year 
North Fork Popo Agie 
4.60 acre-feet / acre /year 
17,536 acre-feet/year 
17,040 acre-feet / year from 
Big Wind River; and 496 
acre-feet /year from Little 
Wind River • 
2. 70 acre-feet / acre /year 
7,212 acre-feet/year 
the 
4, 748 acre-feet/year from the 
Big Wind Rive-r; and 2, 464 
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2 . Overall Efficiency Percentage 
• 
The State of Wyoming contested the diversion .. . "' - requirement 




In addition t9 reasons discussed earlier, the State contended an 
overall efficiency of fifty percent 
culating the annual diversion. 
55 
(50%) should be used in eal-
• 
Mr. Bishop.. relying on his 
years of experience. stated "a close management and husbandry 
of the water resource will provide a 50 percent overall efficien-
cy in projects of this kind."
56 
Banner Associates, Inc. 
reviewed the United States' reports and did not conduct a com-
pletely independent analysis of the future · lands. Mr. Bishop 
admitted that his overall efficiency estimate did not have the 
components of application, distribution or conveyance- efficiency. 
l find the United States' claim for unit diversion and total 
diversion to be reasonable and supported by the preponderance· 
of the evidence. The average water duty testified to by Dr. 
57 . 
Mesghintla of 3. 9 acre-feet per acre is more restrictive than. 
the 1 cfs per 70 acres allowed 
58 
priation by Wyoming statute. 
holders of certificates of appro-
Dr. Mesghinna testified that his 
54. Plaintiff•s Exhibit WRIB. FF:S-3. 






= Annual Diversion 
Requirement 
Thus the higher the efficiency~ the lower the annual diver-
sion. 
56. Tr. p. 12168. See also the Bishop discussion under t:he 
llistoric Lands. section. supra. 
57. Tr. p. 4326. 
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• . . . . 
water duty "is quite low as compared to what is going out right 
• • .. J 
- • ·; . • . !- J 59 
now" in other areas a.round the· Reservation. 
- . 
Numerous witnesses who testified at the December 1981 
. .., • 
hearings in Worland substantiated Dr. Mesghinna's estimates of 
• ' ·•· s . . 
current diversions and presented testimony of present water 
- . . . ~,: -. . 
use significantly greater than the United States' .claim. Mr. 
• - - . . . ... . . ~!. ._ ... ,' I .. ""' 
Ballenger . of the Cody Canal Irrigation District testified to use 
... • , t • -_.. - ~ '~ 6 ....... • : -. ~ ~ -
...... '$.:7 .... .. 
of water twice as. gtoeat as the basi.e state allowance ~d stated' .. 
. - -
"You just couldn't get your field irrigated with a foot of water 
70 . .
1 
'th fl d . ' t ' " 00 M Bal per acres. wt · your oo trnga ton. rs. es on 
• 
cross- examination testified that she and her husband cbuld not 
cc:mtinue their operation without supplementary water in excess 
61 
of the basic statutory allowance. Mr. Davis, a farmer from 
Emblem. Wyoming, testified that if he were required to use no - . - . • 
more than 1 cfs per 70 acres 1n his farming operation, he 
"would be looking for a gullible buyer with a little money, but I 
. 62 
think I would want out of it real quick and real bad." 
It would· be unreasonable and inequitable to impose a duty 
on the Indians which is far in excess of what i:s currently ex-
pected of other water users in Water Division No. 3. I agree 
with the observ~tion of Mr. Bishpp that the time has arrived to 
initiate better management of our water resources and to utilize 
• 
• 
technology which. will increase efficiency. I believe the United 
States' approach embraces that position and incorpo-rates in the 
. 
proposed irrigation development plan management and construc-
tion techniques and technological methods which surpass the 
typical farming operation in Wyoming. Justice does not allow a 
59. Tr. 'P· 4327. • 
60. Tr. pp. 14l49W and 14155W .• 
61. Tr. p. l4188W. 
62. Tr. p . 1404·6\f . 













• • • ...... . . .. ........ . .... __ 
• 
denial of the claims for the Wind River Indian Reservation on 
the basis that their proposal does not achieve the greatest 
possible efficiency using the most current technological and 
agricultural advances. This is particularly true when the 
record contains so many examples and admissions of current 
• 
uses by other individuals which border on sheer waste when 
tested by the standards advocated by the State of Wyoming. 
- ' -
Therefore, subject to the cut below. I adopt the unit diversion 
requirements advanced by the United States . 
• 
• 
The total diversion requirement advanced by the United 
States must still be reduced by the ten percent (10%) factor for 
error and inaccuracy from the arable land base. as discussed 
earlier. Using the unit diversion figures of Dr. Mesghinna, 
and applying them to the acreage totals concluded above, the . 
total diversion requirements for the future lands are as follows . 
2. Summary of Acreage Totals After Engineering Test 
Net Unit Diversion Total Diversion 
Project AcreaiE: (acr-e-feet / acre) (acre-feet /year) 
North Crowheart 34,993 3.81 133,324 
South Crowheart 4,238 4.29 18,181 
Arapahoe 3,437 4.39 15 , 088 
Riverton East 3,442 4.60 15, 837 
Big Horn Flats 2 •. 410 2.70 6,507 
TOTAL 48,520 188,937 
I discuss the additional claim of the Tribes for Stagner 
Ridge and Big Horn Flats Extension future lands after the fol-
lowing economic feasibility discussion. 
- 182 -
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F. ECONOMIC FEASIBILITY 
• 
The last aspect of the practicably irrigable acreage test 
to be considered is whether the contemplated future lands can 
0 be irrigated "at a reasonable cost. " No othel" aspect of this 
litigation produced more complex subject matter {Uld testimony 
nor more divergence in respective positions than this question 
of economic feasibility. Tl)e United States presented an eco-
nomic feasibility analysis which produced a benefit-cost ratio 
determination. The Tribes maintained two posi~ions. First,. 
they responded to the conclusions of the Uruted States. 
Second, they contended, as discussed earlier, that economic 
feasibility was only one method t>O determine practicably 
irrigab1e acreage, another method being whether the lands in 
question are similar to other lands and projects actually in 
operation which have sustained long-term irrigation. The State 
of Wyon:ring followed th~ benefit-cost ratio approach, reaching 
substantially different conclusions from those of the United 
States . 
The expert for the United States who testified concerning 
his economic feasibility analysis was David Doi"nbusch of David 
M. Dornbusch ·& Company, Inc. His approach, as detailed in 
his report6~ an.d testimony, established a format for analysis 
which was followed by the other experts. I will follow that 
format also for the purposes of this discussion. 
L Evaluation of Crop Yields 
Mr. Dornbusch considered elevation an important factor 
affecting his analysis_, particularly a.s it ~ffe-Gts crop yieJds. 
0 
Be 
concluded at the outset that the Reservation should be diVided 




















into two categories; ''highland" areas. being lands with an ele-
vation of 5900 feet or greater, and r'lowland" areas , being lands 
lower than 5900 feet. His opinion was based on a Bureau of 
Indian Affairs Completion Report, Agricultural Extension Service 
personnel, personal expertise. and interviews with farmers in 
64 
the area. The State of Wyoming contested this , and its eco-
nomists testified that 5500 feet would be a more appropriate 
dividing elevation. 
65 
I find the evidence and testimony of the 
United States to be more persuasive and conclude that the pre-
ponderance of the evidence supports a difference in estimated 
crop yields between those lands above 5900 feet and those lands 
below 5900 feet. • 
(a) Patterns 
Having made the irtitial distinction on elevation, Mr. 
Dornbusch then established cropping patterns for his economic 
analysis. Based upon extension service reports, personal 
expertiSe, interviews with area farmers and "interviews with 
other knowledgeable people 
established the following: 
66 . 
on or near the Reservation." he 
Lowland Highland 
Percent Percent 67 • 
Crop Distribution Djstribution 
Malting Barley 5 17 
Nurse Malt Barley 16 16 
Alfalfa • 67 67 
Corn Silage 5 --
Corn Grain 7 --
64. United States Exhibit WRI RC-268; Tr. pp. 4948 - 4949. 
65. Plaintiff's Exhibit WRIR EJ-2; Tr. p. 14722. 
66~ Tr. p. 4942. 























Economists for the State of Wyoming were in substantial 
agreement with the above cropping patterns. however, they 
proposed the planting of dry beans instead of corn and corn 
silage , and used slightly different proportions of alfalfa. 68 
' 
Dr. Jacobs based the changes on personal experience and ob-
servation. 
I find the cropping patterns proposed by Mr. Dornbusch 
reasonable and acceptable and are supported by a preponder-
ance of the evidence. The difference between the relative 
positions is minimal and testimony and evidence presented of 
historic cropping patterns clearly supports the use of corn 
silage and grain as well as the percent. allocation on alfalfa. 
Mr. Dornbusch placed only a minimal weight on corn in the low-
lands and eliminated it completely on the highlands. That use 
of corn in a cropping pattern is clearly supported by a prepon-
derance of the evidence. 
The next factor, crop yields, producted substantive dis-
agreement among the experts. Mr. Dornbusch for the United 
States projected yields and prices for the future projects based 
on a study done of the Midvale lrrigetion District by Doug 
Agee. interviews with farmers in the area. and interviews with 
agricultural extension personnel, 
. d h 69 own expenence an researc . 
as well as application of his 
Inherent in his conclusions, 
and a reason for greater malt barley yield projections, were 
adjustments made to account for qualitative differences between 
the proposed project lands and · the Midvale Irrigation District 
"lands and differences in the respective methods of irrigation 
and management. His yield and price conclusions, as t'hey 
68. Tr. pp. 14719-14720 ; Plaintiff's Exhibit WRIR EJ-8. 








appear in United States Exhibit WRIRC-268, Table 1, page 4, 
are as follows: 
Annual Yield Per Acre Price Per 
Crop Units Lowland Highland Unit Dollars 
Malt Barley Bushels 100 90 2.71 
.Baled Straw Tons .75 ~75 35.33 
Nurse Barley Bushels 88 79 2.71 
• 
Baled Straw Tons . 75 .75 35.33 
Alfalfa Tons 4 . 5 ~.1 52.~9 
Aftermath AUM 1.5 1.5 5.48 
Corn Silage Tons 20 -- 15.90 
Corn Grain Bushels 89 -- 2.55 
Aftermath AUM 1.6 - 5.48 
Dr. Jacobs for the State of Wyoming testified to lower 
yields for malt barley. 90 bushels for lowland and 80 bushels 
for highland, 
70 
and disagreed as well with the nurse barley 
yields. He relied on the Agee report and defen~ed his position 
by stating it "appeared that those [Dornbusch's] malt barley 
. 71 
yields were high". His argument was based on a perceived 
need for a consistent use of the Agee report and he did not 
discuss the merlts of Mr. Dornbusch's reasoning for deviating 
from the Agee figures for barley. • 
I find the testimony and evidence of the United States on 
this matter to be more objective, complete and persuasive than 
that of the State of Wyoming. I appreciate and respect the 
• 
qualifications of the economic experts for the State, but I find 
Dr. Jacob's testimony more argumentative than objective. His 
approach seemed guided by a preconceived opinion and prede-
termined direction to diminish the claim of the United States 
rather than a professional independence to analy ze the merits of 
the projects. Mr. Dornousch's development of the higher yield 
70. Tr. p. 14693. 































projection was reasonable and well supported by the evidence. 
The future projects incorporate state of the art te~hnology and 
improved approaches to irrigation farming not currently used by 
farmers in the area. Better technology ana management makes 
higher yields reasonably foreseeable, and given evidence of 
• 
current similar yields already obtained by farmers in the area. 
I find the preponderance of the evidence clearly supports the 
projections of the United States. 
• 
(b) Production Costs 
. 
There still remains an additional point of disagreement be-
tween the parties on crop yields. The State of Wyoming argued 
that full yields could not be obtained for all crops on future 
lands in the first few years of production. This was attributed 
to cultivation of new lands, placement of eqUipment, and imple-
72 
mentation of management techniques. Mr. Dornbusch rna de no 
such reduction in his crop yield projections. However, he 
addressed the issue from the production cost side of the equa-
tion. increasing his per acre costs to account for the possibility 
of lower yields in the initial years of operation. 7 
3 
I find this 
cost method reasonable and an acceptable solution to the matter 
and, therefore, make no alteration to the crop yield projections 
of the United States. 
The crop prices used by both the United States and the · 
State of Wyo1'11ing in the next step of the analysis were substan-
tially the same . Both parties used normalized prices, with the 
United States using the period of 1974 through 1978 7 4 and the 
7 2 • T.r • p • 14 716 • 
73. Tr. p. 6133. 












State of Wyoming using 1975 through 1979. 75 This aspect 
brings the parties closer to agreem~..nt than in almost any other 
area of the ·economic analysis and therefore requires little 
comment. For the sake of convenience, and in light of my 
adoption of the crop yields of the United States, as well as the 
fact that Wyoming's prices are actually higher for malt barley, I 
adopt the crop prices of Mr. Dornbusch shown above, and find 
them supported by a preponderance of t~e evidence. 
The determination of production costs produced a tremen-
dous divergence of opinion which contributed significantly to 
the ultimate disparity between the parties' benefit-cost ratios. 
While the approaches of the United States and the State of 
Wyoming were si.milar, certain decisions reached and applications 
made by the economists were so diametrically contrary that they 
wa.rrant i.ndividual treatment here. 
Mr. Dornbusch dev.eloped a series of tables itemizing the 
76 
various components of the production costs for each crop. 
He used the format suggested by the Agricultural Extension 
Service and began with the report of Doug Agee as a reference 
point. Verification of all costs, operations and equipment used 
was made through interviews with farmer~ in the region. 77 
Through those interviews and using his own experience and 
research, Mr. Dornbusch normalized all costs to 1979 figures 
after making adjustments to compensate for higher yields pro-
jected, greater distances to travel, larger farm units, coopera-
tive use of equipment, and use of unemployed Indians for 
labor. 78 His conclusions for prod'uction costs for the selected 
crops are as follows: 
75. Tr. p. 14726. 
76. Tr. p. 4973; United States Exhibit WRIRC-268, Tables 2A-2E. 
77. Tr. p. 4974. 
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Per Acre Cost 
$142.73 




2. Machinery and Equipment 
While there was some. ag-reement from the experts for the 
State of Wyoming as to methodology and certain cost elements, 
sever& aspects of Mr. Dornbusch's production costs drew oppo-
sition. Specific areas of disagreement included farm unit size 
• 
and the question of economies of scale, machinery prices, useful 
life and hours of R.nnual use, labor costs, management costs, 
and normalization procedures used. These will be discussed . 
individually • 
Dr. Jacobs for the State testified that he determi.ned his 
costs based on a 320 acre irrigated farm. which was the size 
. 79 
used by Doug Agee in his budgets . Consequently, a full 
array· of equipment would be requi.red for each 320 acre tract. 
Mr. Dornbusch, on the other hand, approached the question by 
determining what would be the most efficient level of use of any 
given piece of equipment without establishing acreage limita-
tions, based on his assumption that the projects could be 
developed and managed either cooperati.vely by groups of 
Indians or as a tribal enterprise. The equipment would be 
communally used under his scenario to service as many acres as 
feasible and would not necessarUy be associated with a particu-
lar tract of land. He admitted that this was a deviation from 














the Agee report, but testified that his discussions with Ag~ 
' 80 supported the assumptipn. 
I find 1he approach taken by Dornbusch more realistic. and 
his assumptions of tribal cooperation on the projects is not 
only re-asonable, but well supported by the preponderance of the 
evidence. ':fhe 320 acre limitation suggested by the Agee report 
is understandable in light of the reclamation laws existinl! 
during the settlement of lands by non- lndian farmers and has a 
relevancy when discussing those lands. The Wind . River Reser-
vation Indians obviously are not bound by tl)ose restrictions in 
the development of the future projects . and may theref-ore 
reasonably rely on· the most efficient use of all machinery in 
determining an appropri~te production cost estimate . 
My findin.g that the preponderan~ of the evidence sup-
ports the .equipment efficiencies of Mr. Donlbuscb receives 
further support from the testimony given in Worland by several 
ranchers and farmers. Mr. Burehill Hopkin of Powell, who is 
secretary-tl'easurer of the Elk Water Users Association and an 
irrigation farmer of about one thousand aeres, testified on 
ctoss-examlnation as to the degree of use of his machinery. 
When ask-ed about the scale of his operation, he responded, ''1 
could not alfor<i the same amount of machinery that 1 have if l 
we:re only op·erating 320 acres. -1 can barely afford it at a 
81 
thousand acres." 
I accept the Dornbusch position that it is not necessary 
to establish specjfic acre tract sizes 'in evaluating the produc-
tion costs of the future projects and to do so imposes arbitrary 
restrictions on what would most likely be the approach to devel-
opment of the lands by the Trlbes. When a cooperative use of 
80.. Tr. p. 4980. 
81 . Tr. pp. 14344W-14345W • 
• 
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the machinery can be anticipated, the more prudent approach is 
to examine the best use of that equipment. But even if a tract 
sb:.e were to be selected, the 320 a.cre suggestion of the State 
of Wyoming is unrealistic at:td can only lead to an unreasonable 
inflation of the production cost estimate. 
The second distinctive area of disagteement is a corollary 
of the above discussion . The State of Wyoming contended that 
the figures of the United States for machi.nery pri~es, estimated 
life and hours of annual use were unrealistically low. Mr. 
Dornbusch testified that he derived his prices and depreciation 
schedules from the Agee report figures, normali.zed to 1979 
prices as s.djusted or confirmed by farmer interviews . 
82 
Dr. 
Jacobs ol,>tained his figures from a valiety of sources. 
Both experts nevertheless agreed gBnerally as to what 
constituted necessary pieces of equipment needed .for the farm 
operations . Much of this evidence· was considered under the 
Historic Lands section,. supra. A detailed discussion of this 
matter is theret:ore unnecessary . 
The United States clearly met its burden of proof on 
estimates for prices, useful life and hours of use . Mr. Dorn-
busch's approach was reasonable and obtained firgures which . 
could re~sti~ally be expected in the future lands development. 
Re used relfilble sources consistently. applied sound ·assump-
tions based on the anticipated method of development, and 
verified the _figures obtained by interviews with farmers in, the 
region. Tbe experience arid knowledge of an active farmer. in 
this matter can equal or surpass that of an economic e-'Cpert and 
reliance on their input can only add credibility and support to 
any ·conclusion ~ased on their inpuC 








The State of Wyoming was unsuccessful in shifting back 
the burden of persuasion on this point through the testimony of 
Dr. Jacobs as to his prices, useful life and hours of use. This 
aspect of the testimony exemplifies an earlier remark in this 
report concerning the advocacy, rather than objectivity, of the 
economists for Wyoming. The cross-examination of Dr. Jacobs 
raised serious doubts in my mind as to his selection of figures 
and brought me to the conclusion that some prices were selected 
to serve an end result rather than as a fair estimate of a 
reasonable cost. Overall, the preponderance of the evidence 
clearly supports the United States machinery prices, deprecia-
tion schedules and estimated hours of annual use. 
3. Labor Costs 
The next area of disagreement concerns the employment 
outlook for Indians on the Reservation and the appropriate 
costs to attribute to farm labor for the projects. It should be 
noted that the economists did agree on the economic principle of 
opportunity cost and setting the value of an item by determin-
ing its next best use. They further agreed that the opportun-
ity cost for labor may be set at zero when that labor comes 
from unemployed individuals with a bleak outlook for employment 
in the near future. The dispute arises in the determination of 
the proportion of_ the labor costs for the future lands which 
have a zero opportunity cost. 
Mr. Dornbusch determined that the rate of unemployment 
on the Reservation creates a situation where the supply of labor 
far exceeds demand. He also concluded that skills necessary 
for farm labor would be present in the available work force. 
His information and statistics were obtained directly from the 
- 192 -






















Bureau of Iridian Affairs on the Reservation as well as from 
interviews with people knowledgeable in similar situations and in 
the historic experience of the Indians on the Reservation. 
83 
He 
testified that unemployment on the Reservation for the past ten 
years has consistently remained at a level of. about forty-five 
84 
percent . Given these facts, he determined conservatively 
• 
that eighty percent of the labor costs would be zero in his 
economic analysis, based on the assumption that unemployed 
Indians would constitute that percentage of the labor force . 
The remaining twenty percent of labor would be at a full oppor-
tunity cost. 
Dr. Jacobs for the State of Wyoming testified that he 
would cost farm labor on the Reservation between seventy-five 
85 
and one hundred percent. He disagreed with Mr. Dorn-
busch's assumptions as to the use of unemployed Indians for 
labor and the continued high level of unemployment on the 
Reservation . He did not conduct any interviews nor any 
independent research to. support his con~lusions, but relied 
mainly on his own "judgment call" . 
86 
1 find that a high percentage of unemployment exists on 
the Reservation and . conclude that the preponderance of the 
evidence clearly supports the position of the United States on 
farm labor costs . The United States met its burden of proof on 
. 
the matter with the testimony of Mr. Dornbusch and the infor-
mation upon which he relied . The history of the Reservation 
consistently shows a level of unemployme.nt far in excess of the 
rest of Wyoming. That condition may well continue in the 
83. Tr . pp • 4987- 4988 • 
84. Tr. p. 4989. 
85. Tr. p. 14828 . 













future and a reliance on such an assumption is reasonable. 
Additionally, the very nature of the future projects supports 
the assumption. To enhance the prospects of success, the 
Indians must approach the development of the future lands 
coope.ratively and work together on an ongoing basis to insure 
their continued productivity. Such an involvement almost dJc-
tates a significant _ role for the Indian labor force on the 
Reservation. 
4. Management Costs 
The next area of disagreement, mana g-em en ts costs, close-
ly relates t~ the farm labor cost dispute in light of the relative 
positions of the parties. Mr. Dornbusch followed an accepted 
practice of using a percentage of the production cost subtotals 
for his management costs. 
87 
He selected ten percent as his 
rate for two reasons. First, that is the rate used by the Water 
Resources Council and is higher than rates used by agricultural 
• 
extension service people, including Doug Agee. Second, he felt 
that the higher rate would be consistent with his use of pro-
gressive farming techniques which would reasonably result in 
higher management costs. 
Mr. Dornbusch then adjusted those figures to reflect his 
assumption that so~e of the_ management costs could be reduced 
through the use of unemployed Indians who would be trained by 
skilled managers. He developed a schedule of training Indians 
to assume management positions. starting with the figu-re of ten 
percent in the first year as the amount of management to come 
from the unemployed. Each year for the next nine years he 
87. See generally Tr. pp. 4990-92 for a discussion of Mr. Dorn-
busch's approach. . 






















would then replace an additional ten percent of the management 
with unemployed Indians who would receive similar training. To 
me this is another application of "incremental methodology." 
Within ten years of the start of the projects. then. the entire 
management of the future lands would consist of formerly unem-
ployed Indians. Finally, he then applied his discounting 
techniques to determine a present management cost for the 
economic analysis to account for this multi-year plan . 
The position of the State of Wyoming conflicted with Mr . 
Dornbusch's management cost conclusions on two grounds. 
First. Dr . Jacobs maintained that management costs should be 
proportionate to gross returns rather than the subtotal of pro-
duction costs. Dr. Jacobs admitted that he was not positive 
how this disagreement would affect the relative cost estimates, 
but guessed that his approach would produce slightly higher 
costs. 88 Second. the State renewed its assertion that the full 
• 
cost of management should be used, and should not be de-
creased through anticipated use of unemployed Indians. In 
light of my conclusion below ~egarding the second matter. and 
given the uncertainty expressed by Dr. Jacobs himself as to 
the significance of using returns rather than costs to determine 
management costs, r find it unnecessary to discuss the first 
matter at length and conclude that a preponderance of the evi-
dence supports Mr. Dornbusch's application of the management 
CO'St rate to the production cost subtotals . 
I reiterate my findings and conclusions regarding use of 
the unemployed Indian labor forc·e and adopt them as they 
relate to management costs, although I recognize that the 
management question presents a different situation . Absent a 







showing that the current labor force on the Reservation alreadv · 
~ 
. 
possesses .the necessary management skills, it would be unrea-
sonable to expect all of the management to ceme from the 
unemp1oyed at the outset of the development. Mr. Dornbusch 
acknowledged that. and specifically planned for proper training 
to take ten years. I find such a time period and training 
program to be reasonable and a preponderance of the evidence 
supports such a position. Irrigation farming, like so many 
other · aspects of our society, has developed sophisticated 
approaches and specialized techniques and equipment. A pro-
gressive management plan would obviously require training in 
those techniques and some time and training must therefore be 
anticipated. But that can be accompliShed. on a gradual basis 
within ten years and ignoring such a possibility can only un-
reasonable inflate the management cost estimates. 
5. Normalization ·Process 
The final area of disagreement on production costs is the 
nQrm.alization pT9Qedure used by Mr. Dqrnl;mscl) to bring all 
costs to a common 1979 prl_ce. The normalization p~cess, $8 
discussed earlier in this report regarding crop prices, is the 
multiplying of eaoQ cost .figpre by a fact9r designed to "smooth 
out" the fluctuations in prices which are hi.gher or lower than 
their true "representative'' price. 
89 
Normalization is more than 
the removal of the inflation factor in costs because it attempts 
to adjust for the inevitable fluc.tuation of prices in a giyen year 
which is caused by a v:ariety of factol"s unrelated to inflation. 
Mr. DornQusch used the normalization f~c~or adopted by 
the Water Resource Council, which is a statistical approach for 




























determining what the smooth price curve is through the use of 
hi · · 
90 R t ri . t -l h stone pnces. ecen p ces are g~ven grea er w~g t as 
being more representative of the target price and the goal of 
the entire process is to achieve a process whereby prices for 
four given yeal"s can be weighted to predict the price for the 
fifth year. Mr. Dornbusch varied from the original Water 
Resource Council guidelines in that he normalized both costs 
and returns so as to have a common set of figures to use in his 
analysis. When he brought this discl"epancy to the attention of 
"staff" members of the Water Resource Council, Dornbusch tes-
tified that the individual contacted indicated a change in the 
principles and standards to reflect Dornbusch's finding would 
91 
probably be made. 
Dr . Jacobs offered little concrete evidence as to the scope 
of his disagreement with Mr. Dornbusch's approach, how his 
position differed, and what real effect the disagreement has on 
the respective economic analyses of the two economists. In his 
sensitivity analysis, Dr. Jacobs criticizes Mr. Dornbu~ch as 
being "confused" on the normalization process and the prices 
used in Mr. Dornbusch's analysis. 
92 
In light of my ruling on the normalization of crop prices, 
and given the testimony and evidence discussed here, I find 
Mr. Dornbusch's approach reasonable, professional and sup-
ported by a preponderance of the evidence . Dr. Jacob's criti-
cisms are not persuasive and offer no objective, positive 
alternative. Mr. Dornbusch's use and reliance on Water 
Resource Council advice and statistics is prudent and reflects 
90. Tr. pp. 5014-5015. 
91. Tr. pp. 5016-5017. 








as accurate an approach as could be required in a field w.hich 
attempts t.o estimate a price for a given year. 
The rest of M~. Dornbusch's analysi~, with the exception 
of the applic.ation of a di·scou,nt rat~ .• consists primarily of the 
application of th~ above prices and results to the structure of 
the .analysis~ One pote:ptial area of dispute. water delivery 
system costs, proved to produce such similar results from the 
economists that the State of Wyoming considered the point 
moot. 
93 
I will adopt the United States' figure~ for consistency 
an9 will not discuss the matter further, Calculations. left to be 
done include accounting. fQr the crop distribution in the 'hig~­
land and lowland areas as it relates to costs and returns, 
weighting the retums to the project areas and tbe appropriate 
per-centage of highlands and lowlands in each, and accounting 
fQr the on-farm irrigation costs and irrigation system costs. 
'Ihese calculations do npt represent a substantive aspect of the 
analysis . As such, a detailed analysis of ~ach step and calcu-
lation is unnecessary in· reaching a conclusion on ~conomic 
feasibility. 
6. The Discount Rate 
' 
. 
The final · disagreement in economic feasibility determina-
tton is the discount rate to be used in the analysis . Few 
matters are more complex, less exact, "Or~ certainly more di.vistve 
than the question of what is the appropriate discount rate . 
Ec.onomists from all sides urged and argued the concept arid 
application and came to Uttle ·or no agreement. The United 
States felt t~is matter was so singularly important that it 
elected to devote its entire rebuttal case to discount rate. 
93. State of Wyoming's Propose~ Fi.Itdin$s of Facts,. Volume V • 































A discount ;rate was necessary in the economic analysis by 
virtue of the approach used to determine the feasibility of the 
future projects. The economists structured their studies bv 
• 
looking at the developments as one hubdred year projects. Ob-
viously, that entails projection of costs and benefits for the 
entire period but comparison of the two sets by a single refer-
ence point. A computation becom~s essential to bring those 
costs and benefits back to a present value which can be 
analyzed fairly and consistently with all other values involved. 
The discount rate performs that task -- determiriing the present 
value of the 100-year stream of costs and returns associated 
with the projects. 
For those who became ·so intimately involved with this 
c_ase, I have probably devoted sufficient discussion to the defi-
nition of discount rate and to its importance in the ~nalysis . 
But to those who approach this subject for the first time, who 
may have a 15% hom~ mortgage,. 19% automobile lQan, or who 
have watched the prices of groceries or gasoline in the past few 
years. one further observation is in order. The economists 
generally agreed that their studies excluded present or ex-
pected inflation and concentrated on what the "real" discount 
rate should pe. It is apparent that if inflation were a factor in 
the discount ra-te, four percent. for example, would not be 
realistic. But inflation is not a factor in determining the 
discount rate for this economic analyais. It may seem th~t such 
an exclusion reduces the entire study to an academic dlscussion 
and voids it of any reeJistic or probative value. The very 
nature ·of an economic analysis does make it academic to some 
degree, because it is an at~empt to estimate future benefits and 
costsl their present values, and whether the value of the bene-







definite probative value in evaluating the claims for the future 
lands and, as long as inflation is absent from both sides of the 
equation, the analysis can be helpful in evaluating ·the projects. 
In a society and world which has learned to live with stagger-
ing rates of inflation and economic uncertainties. it is difficult 
to accept an analysis which excludes that concern. But it must 
be kept in mind that inflation has not always been such a 
menace, that it may not be so prevalent in the future, and that 
it affects both sides of the equation when it is present. 
The United States presented two very competent witnesses 
in its case in chief and rebuttal to testify on discount rates. 
Mr. Dornbusch, as part of his analysis, testified that his 
research anQ. professional opinion led him to the conclusion that 
the correct rate was in the range of two to four percent . 
94 
He 
selected the upper end of that range for his analysis a.nd felt 
four percent to be a conservative rate. 
Dr. Stephen Goldfeld, currently a professor of economics 
at Princeton University and chairman of the economics depart-
ment, testified on rebuttal as to his opinion of the appropriate 
rate and also in response to the testimony of the experts for 
the State of Wyoming. His credentials were extremely impres-
sive and his experience clearly made him an expert witness on 
the subject matter. He testified that his range of rates would 
be one to four percent and would select two and one- half as the 
95 
correct rate if required to do so. 
Dr. David Brookshire, an associate professor of economics 
at the University of Wyoming, was called by the State of 
Wyoming to present his opinion on discount rates and how it 
applies to the economic analysis. He testified that one single 
94. Tr. p. 5049. 



























discount rate should not be selected. but rather a range of 
rates should be used to represent the .diverse sectors of the 
. 96 f . Amencan economy. He selected a range o four to eleven 
percent for his feasibility analysis as appropriate. 
The Tribes also presented testimony on the subject 
through Dr. Ronald Cummings , professor of economics and 
director of the Program in Natural .Resotmces Economics at the 
University of New Mexico·. fl~ took the initial position that 
discoW'lting was not nece$Sarily proper in evaluating the future· 
projects inasmuch as we are dealing with the needs of future 
generations of Indians which may be as important as the needs 
of the current generation. Be did conclude, h·owev:er, that he 
would select, if required to, a discount rate betwe.en two and 
four percent. 
97 
H.e also felt that. Mr. D.ornbuscb's analysis may 
have been too conservative regar<Ung secondary costs and 
benefits. 
Analyzing the testimony of expert witnesses who are in 
. 
substantial disJtgPeemEmt is never an easy task, and this item is 
no exception. However, in listenin-g to and weighing the testi-
mony and evidence, 1 am of the conclusion that the preponder-
ance of the evidence clearly supports the conclusions of Mr. 
Dornbush and I adopt his analysis as -a very professional, 
objective and reasonable study of the future .projects. No 
doubt must exlst as to my reasons for this conclusion. because 
it definitely is not based on a potential intimidation that three 
experts must be better than one. To conclude as I have on 
that basis would be clearly imprudent., and might .encourage 
future litigation to become par.a.des of experts in an effort to be 
96. Tr. p. 14522. 
















• • • 
• 
• 
the party with th~ most experts. It is for· this reason that the 
following analySis and discussion is doubly essential. 
Dr. Brookshire supported his analysis· with an article 
published by Professors Fraumeni .and Jorgenson entitled, 
"Rates of Return by Industrial Se·etor in the United States, 
98 19·48-76." That article presents average rates of return for a 
variety of sectors in the American economy scanning a period of 
28 years. Rather than using the aggregate rate calculated in 
the article to determine a weighted average real rate of return 
for all sectors, Dr. Brookshire developed his own summary, 
which excluded certain sectors and brought him to his . range of 
• 
rates of seven to eleven percent. The most significant sector 
excluded was the household sector. and that, together with a 
basic distinctio.n between ave:cage rates and ma.rginal rates, 
caused Dr . Goldfeld to be critical of Brookshire's conclusions. 
Dr. Goldfeld arglied t.hat the household sector should not 
be eliminated from the an.alysis. Since th·e economic analysis 
concerns the diversion of capital away from existing projects to 
the proposed development, .he contended that capital could just 
a.s easily come from the household sector as from any other 
sector. The various sectors should be treated equally, and 
Goldf'eld warned t.hat the selection of sectors from the F'raumeni-
Jo~genson analysis should not be reduced to a "beau~y con-
t t "99 · es • 
The second disagreement Dr . Gol:dfeld had with Dr. 
Brookshire's conclusions conGerns the opportunity cost of 
eapital, the possibility of diverting it to the new ;p.~ojects and 
the role "marginal" rates as opposed to "a:verage'' rates plays . 
98. 
99. 
Tribes' Exhibit DB-1• . 
Tr . p. 15557. 
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Dr. Goldfeld's discussion of this is eloquent and succinct 
enough to warrant its inclusion jn its entirety. 
?:'he Fraumeni-Jorgenson study basically gi.ves us 
average rates of return. That is okay on its own 
terms as an estimate of average rates of returns. 
With the qualification of data revisions, I have little 
quarrel with the study. On the other hand, for 
purposes of making opportunity cost calculations 
and for defining a discount rate for making those 
opportunity cost calculations, the relevant thing is 
not the average rate of return, the 7elevant thing 
is the marginal rate of return, i-.e. , the rate of 
return which is earned on the last project, if you 
will, or the last bit of capital investment because 
when resources are diverted away from something, 
they are not diverted away from the average pro-
ject, the best project is still going to get done, 
they are diverted away from the weak sister 
project , the one that just scrapes by. 
An.d it is very critical in this kind of thing to make 
the proper distinction between average and margi-
nal. The reason it is critical is the marginal can 
be much, much more than the average, perhaps as 
much as a half or a third of the average rate of 
return. 1 
Given the economic principle of the diminishing marginal 
productivity of capital, Dr. Goldfeld concluded that the margi-
nal rate would be lower in this analysis, but that it would be 
the more accurate approach. 
In addition to the above conclusions, the prevailing 
economists supported their positions with sound economic prin-
ciples and various aspects of other pertinent analyses. I find 
their arguments and conclusions more persuasive and I am com-
pelled to agree with Dr. Goldfeld's response to Dr. Brookshire's 
analysis . 













Furthermore, I f'ilid it 'incredible that an economic or sen-
sitivity analysis eould conclude that not a single acre of the 
future lands claimed is· economically feasible! I do no1. need to 
address or rely on Dr. Cummings• position that a beflefit-cost 
ratio anBlysis may be improper in this ·case, nor that it js not 
the only means to find land irrigable. Furthermore, the Tribes' 
position that an economic benefit analysis is only one test to 
determine practicably irrigable acreage need not be addressed 
in light of this con,clusion. The testimony and eviqence of the 
United State.s through two excellent economists stands u.nrefuted 
in the conclu$j,on th.at certain acres of land are economically 
feasible to irrigate-. · 
In addition to the above evidence and testimony upon 
which 1 base my conclusi9n, ther~ is one additional bit of testi-
• 
mony so much on paint as to warrant its in.clusion here as 
further basis for the conclusion. At the December, 1981 hear-
ings in Worland, Mr. Willard Wilson testified on rAnching and 
farming in part from his role as a director of the First State 
Bank of Thermopolis. When asked on cross-examination about 
inflation, risk factors in lending, and the profit margin 
expected by a bank, Mr. Wilson testified, "I mea:n, it just 
comes back to plain old business there, and you're probably 
going to advance money between. and that depends upon the 
circumstances, from a half a percent to three percenL "2 While 
I readily agree that ''profit margin" and '~real discount rates" 
are not synonymous terms, they nevertheless are closely related 
and one certainly affects the other. This testimony clearly 
shows how a financial analysis will change when inflation is not 
a factor and certainly lends suppart that the Dornbusch real 
rate has a financial world counterpart that iB not too dissimilar . 
• 












































7. Conclusion and Summary of the Final Measure 
of Award After Economic Tests 
• 
All of the above leads to the conclusion of what lands are 
practicably irrigable and therefore deserving to be the measure 
of a reserved water right . Excepting 10% for purposes above 
stated, I find that a preponderance of the evidence supports 
the case of the United States and, given the reduction of acre-
age as discussed earlier in this Report. I find the acres below 
to be practicably irriga}?le, and conclude that they should be 
the measure of a reserved water right for the amounts stated. 
Net Unit Diversion 



























Under 11 Groundwater", infra, the exporting of gxvrmd-
water is measured by the evidence to . deny its practice, and 
• 
findings are made accordingly. Here, we deal with the export-
ing of surface water, both that which is herein awarded based 
on historic irrigation and as the measure of practicably irrigable 



















--- -~ .... 
• 
• 
Beginning with the dicta of Winters and repeated often in 
the briefs and arguments of federal parties, the assertion is 
advanced that without water, the Wind River Indian Reservation 
Land would be worthless. Time and agai.n this premise is ad-
vanced to justify an implicit reserved water right. 3 Does it not 
follow therefore that permitting other than agricultural and 
related uses for waters awarded appurtenant to historically 
irrigated land, if carried far enough, can virtually destroy the 
purpose for which the Reservation was created? If not, can it 
be denied that at least the land will then "be worthless," on 
which the very premise rests for a reserved right in the first 
place? It is difficult to escape the conclusion that if the 
Indians Wish to let long established farmland go to dry land 
grazing and lease water to others, that this practice falls within 
the guidelines of several legal authorities that the best water 
law is that which leaves the owners of a water right with a 
"choice to do what they wish for the most efficient use of their 
4 
resource." 
lt is a difficult matter, and there is a bleak silence in 
existing law or decisions with which to be guided. 
The Tribes have asked for enough water tC'I satisfy agri-
cultural and related use on historic lands for themselves, for 
Indians holding land in fee, and including Type VII and Type 
Vlll lands, and for Tribal future projects . We have stressed 
that this does not mean that reserved water may not be used 
for purposes other than agricultural and related uses. The 
question of use, or change thereof~ is not one of the items con-
tained in the Judge Joffe reference for my determination . 
3. See sec~ion Intent and Purposes, suprs, p. 56. 
4. See Trelease, Frank, New Water Legislation, XII, Land and 
Water Law Review, 2, p. 414-428 • 
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What is fairly before me. however, is the conspicuous 
fact, woven throughout the evidence in this long trial, that a 
consumptive use by Indians over and above the consumptive use 
determined on the practicably irrigable acres. which .serve as 
the measure of this award, would constitute an unjust deni.al of 
wat~r to downstream uses in Division 3. 
I therefore find that in order to assure full rights to 
' 
Indians without violence to the full rights of others , limitations 
of volume and scheduling on said consumptive use must be set 
for any surface waters herein awarded., historic or futures. I 
find that there is no othen way tQ deal justly witb the users of 
return flow. 
The. summary finding from all of the evidence regarding 
consumptive use of existing and proposed irrigable acreage 
ran:ges from 20% to 30\ of diversion requirements. 5 Thus. the 
decree .herein will limit consumptive use of waters whether used 
on or off the Reservation to no more than 25% of the annual 
diversion am:ounts awarded herein in the· event tnere is to be 
exporting of surface water off ~e Reservation. or used upon 
the Reservation for other than agricultural and related pur-
poses. Such use is· limited to 10% of 25% of the $llnual diver-
sion in each decade following the date of this Report, unless 
· upstream storage is in place to provide for additional i.ncremen-
tal storage • Nothing herein shall prohibit the leasing or 
bargaining of Tribal waters to downstream. users .or other 
entities within Di~on 3, one ~nsideration of which . would be 
the non-use by Indians and a dedication of said water to non-
Indian a.gricu)tural and related uses in Division 3. 














2. Limitation on Construction Schedules 
The award herein for future projects is charged with one 
additional limitation. Because the incremental method has been 
relied upon by federal witnesses to support economic feasibility, 
l feel it only fair that it can be employed in this decree to 
avoid the possibility of economic damage to other water users in 
the Division. 
6 
Further, this is an a~plication of the "Rehnquist 
doctrine" that reserved water rights should be applied with 
sensitivity. 
This decree will reflect that only a certain percentage per 
decade of the total futures acreage should be completed and 
into full-scale operation so that the full award of future 
• 
projects will not be completed and in operation, unless, of 
course, upstream storage facilities shall have already been con-
structed to provide for the additional water requirements of 
said future projects. 
This would accomplish several things. It would encourage 
all parties, state and federal, In<Uan and non-Indian, without 
coercion or compensation., but purely in their own self interest, 
to welcome and participate in negotiations and encourage the 
legislative and negotiating processes which would authorize and 
appropriate costs of upstream storage facilities. · The time is 
ripe for said discussions. Blue Holes alone has a possibility of 
1'15,000 acre-feet per 'year of usable annual yield. It would 
7 store over 400, 000 acre-feet of water most years. 
6. Witness Dornbusch testified that a percentage of the unem-
ployed Indians will be used each year over and 10-year 
period to obtain full management personnel for new projects 
from the ranks of unemployed Indians. Tr. pp. 4991-92. 
7. It is true that the smaller amount of water which is kept 
in storage in a reservoir, the less that is lost to evapor-
ation and .spillage, but the greater becomes (continued) ••• 
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This incl"emental construction scbedul~ is of assistance to 
the Tribes· in that there would be for the first time a certain 
and definite decree basis for both Trlbal water and Tribal 
acreage for project construction. It would be of equal assis-
tance to the United States in that it would be assured 8: definite 
schedule and incremental additions to the reserved doctrine 
being applied, and this would fulfill the United States' obliga-
tion to the Tnoes without incurring immediate f'mancial risks 
flowing to the benefit of Wyoming state water right owne!\s. 
And lastly, Wyoming would benefit f.rom said construction 
schednHng also, as she would be provided at long last with a 
certainty of Indian. and federal planned uses for water in 
Division 3. I take notice that federal legislation now seeks to 
settle the Winters rights in various western states by a com-
bination of negotiation, followed by ratifying' legislation. One 
propo:sed bin receiving encouragement from the Western Re-
sources Council woulo provi~e compensation Jor those who are 
prohibited from ·exercising the full rights they own because of 
the establishment of a reserved Indian right. Such a bill might 
0 
well trigger a decade of uncertainty and great expense if some 
manner is not found to obtain upstream storage soon, and thus 
mitigate fede.ral liability and achieve a just decision without its 
enactment, 
I believe all of the tragedy of such a course 0 can be 
averted if this decree requires incremental ·construction of all 
new . practicably irrigable acres and will be followed thereafter 
of -rapid construction of Blue Holes impoundment. I believe this 
7. (cont inued) ... the risk of inadequate storage t"O meet 
f uture needs . One cannot predict how tbe United States, 
the Tribes and Wyoming wiTl strike a balance between these 
competing factors 1.n the operation of the Wind River up-
stream storage facilities in the future . 


















thr9ws a burden on no one. The Indians cannot be heard to 
complain as the evidence in this case is without proof that the 
lndians are capable of raising funds within the immediate future 
necessary for full construction projects to put water on the 
futures land. While there is no duty upon them to do so, 
nevertheless an objection would have been credible had there 
been some evidence of the availability of financing. As it is 
now, it appears that no matter what benefit-cost ratios are 
arrived at, or discount figure used, in the real world of 
today•s ·interest and inflation and uncertainty in agriculture, 
doubt persists that much of the "futures" land may ever be a 
part of any newly constructed irrigation project. 
This being the case, the decree herein will limit construc-
tion to no more than ten percent (10%) of .:total awarded acreage 
for future projects in any given decade following the date of 
this Report, unless upstream storage facilities are in place. 
-
• 






















III. THE DETERMINATION OF • 
• 
PRACTICABLY IRRIGABLE ACRES ON THE 
RESERVATION'S ADDITIONAL TRIBES FUTURES 
- --... 4 • 
' ••• 
Two lingering bits of evidence: 1) the appearance of 
•• 
Sta.gner ·rudge in a list of State awarded water rights following 
the 19'05 Act; 8 and 2) the wide . disparity between the arable 
9 ' base of Big Horn Flats (19,644 acres) and the awarded acreage 
10 of 2, 410 aeres, · have caused me to closely re-examine all the 
Tnoes'' exhioits that dealt with their request for '25, 000 acre-
feet per year of additional water to serve 9, 970 arable acres 
that had been excluded by the Stetson· experts and other 
United States witnesses on Stagner Ridge and Big Horn Flats. 
These two addi.tional claims are sited on impressive, ele-
vated terrace benches and my review included the testimony of 
Dr. Lyman S. Willardson and of his two asSociates, Ron Blies-. 
ner and Jack Keller. Their testimony was a recapitulation of 
the statements, charts and maps contained in Tribes' exhibits 
. 
involving irrigation system design and engineering review of the 
conceptual irrigation development plan for the Wind River Indian 
Reservation. 
.son, 
This required a direct, virtually page by page 
with United States Exhibit WRIRC-245, which w.a.s 
• com pan• 
a similar 
I 8. Plainti.ff's Exhib1.t SR-3 Revised, although St~gner was ob-
viously cancelled years la.ter for non-use. 
9 . United States Exhibit WRIRC-43, p. 27. 









conceptual irrigation development plan publi-shed by Stetson 
Engineers. 
The Keller exlu'bits stated that the on-farm irrigation 
system, pipeline distribution system, canal pumping plant, and . 
drainage system portions of the S!etson . irrigation development 
plan were analy-zed for their adequl,lcy of design and the appro-. . 
priateness of cost. ~~rom all this, the Kellf7r. peopl~ ·concluded 
. .. . .. . - - ~ ........ - . 
that certaih physical features of the pumping plant we.re more 
~laborate than nee~ed, i.e. , r !l:Iey woul~ buil~ ':them without 
roofs in climatic conditions of Central Wyoming~ . ' and felt that • 
these reductions from the Stetson pumping plant facilities were 
appropriate. Mr. Keller insisted that so.me Stetson cost figures 
were high considering the volU;IDe of materials involved, and 
used as a basis to justify cuts, that the ... _latest life "cycle 
' 
costing techniques should bave bee,n employe~ to opti_mize the 
design co_mponent." In fact, 1 found the word optimize used so 
• 
often in the I{eller reports that I was constrained to look up its 
. 
definition -- to find it is nothing more than optimism. Mr. 
Keller concluded that sprinkler operating pressures were higher 
~han necessary, and by reducing the pres;rure on sprinkler sys-
tems, felt it could make savings accordingly. Dr-. Williardson 
found that the drainage intensity was too high and stresse·d 
that on having been consulted months earlier by the Stetson 
people for review of their findings. there was no mention made 
of reviewing the drainage intensity at that time. 
Mr. Keller concludes that these findings rest upon "the 
possibility for streamlining and optimizinl{ the design" in "using 
lower, but nevertheless appropriate, unit prices. This in turn 
resulted in a_ si.gnificant lowering of the component 8J)d 9perat- . 
ing costs as compared to those prepared by Stetson." (Empha-
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sis- added. ) · The Keller report summary is concluaed With the 
statement that the canal systems ·"and related structures in the 
Stetson plan w·ere not analyzed because there was. insu.fficient 
. . . h . # ~ • 11 --time to adequately review and -.nveshgate t ese ... eatures." ·· I 
~ 
can appreciate this observation, - and Wyoming's proposed find-
ings remin.d' me that Dr. Willardson engaged in an ~tire field 
effort on which he Telied ' to ·draw many of his conclu-Sions...., for ·a 
-
9, 26'4 acre proj~t over a period· of· less than : two hours :. of 
·actual examinatio.n. 12 · • J -~ -• . - . : • • • ... -:-.. • • 
Though it mo.y be a more unkind cut than is-~·warranted', 
Wyoming's proposed findings also observed that "the ·entire field 
effort upon which Dr. Wil.lardson relied. to- reach his conclusions 
regarding drainage of .all proposed future projects took place 
over a period of twenty hours. · This is equivalent · to an intol-
erably hasty examination of over 2, 500 acres per hour. · Assum-
ing Dr .. Wfllardson met the Bureau requirements of 1/4th mile 
• 
transects for a semi-detailed investigation, he must have set a 
new world .record for the marathon with !l time of l hour 37 i 
minutes. And all wll'Ile wearing a tie and street shoes! n 13 
As if the apove review of the· Keller Engineering is not 
sufficient to conclude that the additional claim of the Tribes 
futl,lres should be summarily rejected. there is the following 
fact. 
Stetson engineers, who excluded the Stagner JUdge and 
Big Horn Flats Extension on the basis of cost, are the same 
Stetson engineers on whose expertise I have relied for including 
the acreage of- the five future prpjects earlier referenced here-
in . Their expertise was evident in Arizona v .. Ca1iforma, and 
11. Tribes' Exhibit 13, p. 2. 
12. Tr. P• 8694. 




























is internationally recognized.. Their work herein has been 
looked upon with authority and with resp~t by virtually all of 
. 
the Wyoming experts who testified, as has been noted in the 
section prior to this dealing with the futures. 
. So if Stetson eliminates Stagner and Big Horn Flats and if 
the testimony of Dr .. Mesghinna_ is to be relied upon as tho-
roughly as was done - in ~ the futures section, how can it be 
disregarded in this instance when Dr. Mesghinna and other 
Stetson experts, in designing the entire irrigation projects for 
these areas, excluded the two after consultation with United 
States' economists? 
• 
If the United States did not seek water rights for these 
lands, having examined them· and concluded they are not prac-
ticably irrigable, is it not obvious that this fact should control 
tn rejecting these two projects? I will play devil's advocate 
with these questions for several pages . . 
Having been rejected by the United States, a much higher 
test of acceptability ought to be shown by these two projects to 
overcome the conclusions of the United States' experts them-
selves that these areas would not meet the test for practicably 
irrigable acres . 
Despite all that has been said on these two above pre-
mises, there is a nagging doubt in my mind that seems to rise 
naturally from all of the evidence entered about rejecting 
Stagner -Ridge and Big Horn Flats extension. I am reminded of 
the observations made in Jones on Evidence, 
14 
published in 
1912, and affinned by many legal scholars since, of the obser-
vation regarding expert · testimony: 
14. Jones,. Burr W., The Law of Evidence in Civil Cases, 2nd 
Ed., April 1912 (Bancroft-Whitney, SF). 
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" ... The notorious fact that experts of equal' credi-
bility and skill are found in almost every important 
cause testifying to directly opposite conclusions 
illustrates ... the fallibility 'of such testimony ...• It 
is a matter of common observation in the courts that 
witnesses of the highest character and und(;mbted . 
veracity may be easily led as experts to expouse 
and defend a theory with all the zeal of an .advo-
cate ...• " Section 390 at p. 491. ,, 
• 
• 
Therefore, should I not hold - not because of the WU-
lardson testimony, but in spite of it - that . the 9, 970 acres so 
vigorously asserted by the Tribes as being equally deserving of 
reserved-right water as the future acreage asserted by ·the 
United States as guardian, should be included in the allowable 
acreage? No acreag-e in all Division 3, and on all the Reserva-
tion -- futures, historic, adjudicated, unadjudicated, fee or 
otherwise -- has as economic a water duty as the Big Horn 
Flats Extension and the Stagner Ridge futures. Both the 
experts for the United States and for the Tribes come up with 
a figure for the annual diversion requirements for this entire 
acreage of 2.52 acre-feet per acre per year, and conveyance 
efficiencies in closed pip-es exceeding 95%, factors of efficiency 
for higher than that of any other project on the Reservation. 
15 
15. Tribes' Exhibit 13, pp. 4-5. In this study, s ince there 
are s eepage losses between the diversion and the main 
pumping station that must be accounted for in the diversion 
requirements, but not applied t~ the water pumped, the con-
cept of conveyance and distribution ef£iciency was applied 
differently. Distribution efficiency is taken to be the 
efficiency of the system from the main pumping plant to the 
on-farm systems; and the conveyance efficiency i s taken as 
the efficiency from the diversion dam to the main pumping 
plant . Since the canal is lined and the remainder of the 
di stribution system is closed conduit, a distribution eff i-
ci~ncy of 95% i s used. The canal from the diversion to the 
pumping plant i s short, limiting the opportunity for see-
















~ - _.._ 
• .,._ 
• 
Assuming that remaining efficiencies in these two projects 
will be. as favorable as those on the remainder of Big Horn Flats 
and North Crowheart, then Stagner and the Big Horn Flats 
Extension could result far and away in the most efficient, 
rather than the most questionable,. of futures programs. The 
2.52 water duty for these two proposed areas is the most favor-
able of any area on the Reservation, or for that matter, any-
where else in Division 3. 
But two indelibly important experiences from all of the 
evidence and argument herein adduced keep tipping the scales 
away from the devil's position here, and mandating that my 
finding must reject all acreage of both these Tribally recom-
mended projects. These factors are: 
First , Dr. Willardson' s testimony will not disappear 
from mind in that he would reduce the drainage planned 
from all the other Mesghinna projects. costing these 
savings to these extension projects, which he claims 
would then be economicai.
16 
This testimony reminds me 
of the burdens faced by Congress and the settlers in 
Division No. 3 and along the Big Muddy - the Farson 
project and the Kendrick project -- after several genera-
tions of obstensibly similar regard for proper drainage 
and of the failures that ensued. 
To accept this evidence would be to repeat the 
mistakes of the past and to risk again new areas where 
insufficient drainage would again leave fields as soggy . 
wet lands, and large, caked areas of alkali flats. 
The second reason was the James Merrill argument 
• 
which was raised against these extensions, and I cite Mr. 
16. Tr. pp. 8665-8720 . 
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Merrill's admonitions of setting in a bank of 9, 000 horse-
power pumps at the .ridges of Stagner and Big Horn Flats 
as carrying to an unacceptable degree the expense neces-
~ . f th" ' 17 It als d . sary .&.Or proJects o · .1s SlZe. o serve · to rermnd 
. 
me that if I am to put credence in the Mesghinna testi-
·mony that North Crowheart's approximate 35,000 acres is 
economically doable. even tho~gh 59 covered pump 
stations are to be constructed. I must also accept his 
testimony that similar facilities for Stagner Ridge and Big 
Horn Extension's 9, 970 acres simply render them uneco-
.nomical . 
. 
For reasons listed first in this section., and as a re.sult of 
the baJ,ance tipped against them ~s explained above, I find that 
no acreage can be included from either the Big Horn Flats 
Extension o.r Stagner Ridge in the tabulation of a quantified 
reserved. water right for the Wind River Indian Reservation. 
17. Tr. p. 15037. See also Ir. pp. 15049-15052 on yields, 
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1 - -•• .. .. ., . 
Compared to the massive effort that dealt with practicably 
irrigable acres and the quantification of allowable dlvel'sions 
therefor, there is little evidence or argument regarding ground-
water under the various Federal enclaves in Water Division 3. 
notably the Indian Reservation. 
Certainly it has been the policy of the Tribes to drill 
wells for both · domestic and livestock uses of the Indians, and 
deeper wells for water for secondary recovery of oil in the 
Reservation's oil fields. There is a void in the record · of 
indications that Indians applied for state pernlits to drill their 
domestic wells. From certain exhibits we find that operating oil 
companies on the Reservation have applied for over the years, 
and have received fl'Om the State Engineer, Permits to drill for 
1 secondary recovery water. 
1. Watts, Tr. p. 11573, infra. Also, water requirements for 
domestic, municipal and commercial uses were identified by 
wionesses for Dornbusch and Company. Page, Tr. p. 803, et 
seq. This testimony concluded that the expected incr-eases 
in water requirements would not be sign~ficant as long as 
there were live streams recharging the groundwater sources 
involved (Tr. p. 1031) . Messrs. Page and Brogden were the 
respective experts for the positions of the United States 
and the State, accordingly. Each made reconnaissance 
studies and testified regarding potential well yields. Mr. 
Page said h~a probability for accuracy concerning well 


























• • • 
1. (Continued) ••• Table 3 • was considerably better than fifty perc.ent 
{50%). (Tr. p. 1030) I'll contrast, though not addres.sing specific 
yields of wells along tributaries~ Mr. Brogden was very bearish on 
developaen1: .generally~ charging that overacd.vity in either area 
will do daaage to both -surface and groundwater soUYces. Mr. Mer-
chant of Dotnbuseh and Coapan.y· det~rmtned that it was eeonolldcally 
doable to develop oil, gas, coal, uranium, .phosphate rock and gypsum 
(Tr. pp .. 520, 547-8, 552-4, 5~8, 573, 58.6),. and Mr. Page pur the 
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Wind Riv-er tmderflov and 
various sources of local 
deep ground water. including, 
bu·t not limi te"d ·to, the 
Madison foTIII8.ti~, Big 
Horn dolomite and Frontier 
f o·t"CIIa t ion • 
WindRiver formation 
and/oY IDUnicipal surface 
or ground water (Wind River 
fona.ation) • 
Wind River formation 
and/ or municipal surf.ace 
or ground water (Wind River 
formation). 
Shallow to moderate depth 
ground ~ate~ in local sand-
stone and conglomerate beds 
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Wind River formation (off-
' site),, or moderate dep~b 
ground water in local sand-. 
stone and conglomate beds 
(Lance and Mesaverde forma-
















































9 Local shallow to moderate 
depth ground water (Aycross 
and Wind liver formations 








Wind River formation and/or 
Crow Creek surface flow or 
underflow (off-site). 
Little Wind River underflow. 
Wind River formation and/or 
muuicipal surface or ground 
water (Wind River formation). 
Wind River formation and/or 
municipal surface or ground 
water (Wind River formation). 
Local shallow to moderate 
depth ground water (Chugwater 
Group and Park City/Phos-
phoria formation) . 
Wind River formation and/or 
municipal surface or ground 



























These mineral resources and corresponding water ~uppHes -
• 
are found to be rea~onable, but the sou..-ces will not apply to 
additional volumes of water needed to meet the future needs for 
these activities . 
As noted, infra, the deeper aquifers are to be the source 
for future industrial expansion, and this ·is necessary so that 
live streams will not be overburdened in. recharg:i.:Jlg aquifers 
-
- - - -.. - - - ...- - . __ .. 
and ~bus endanger ~urface flows upon '!~ch both present and -
future ·irrigation depend on the Reservation and downstream in 
- I • • • ; ... 
Division 3 • • ~ • -
: 
A. THE CAPPADT DECISIQN 
• 
• 
The dominant case (cited in both the briefs of Wyoming 
. 
and of the Tribes as holding totally opposed conclusions) is, of - -
course, Cappaert v. United States. 
2 
It involved Devil's Hole. a 
cavern on Federal Land in .Nevada containing an underground 
pool and inhabited by unique species of desert fish. It was 
reserved as a- National Monument in 1952 by Presidential Procla-
mation. In 1968 the Cappaerts began pumping water from the 
same source as the water in Devil's Hole. thereby reducing the 
• 
water level in Devil's Hole endangering its fish species. Sub-
sequently, the Capp~erts appHed to the Nevada State Engineer 
for permits to cbange the use of water from several of their 
wel!ls. The National Park Service illed a protest~ the State 
En.gineer overruled the protest and granted the permits; the 
• 
United States then f"lled suit to li.mit the Cappaerts' pumping of 
2. Cappaert v. United States, 426 U.S. 1Z8, 48 L .• Ed. 2d 523, 

























































• .. - . -
their wells'" The District Court permanently enjoined Cappaert 
• / .a .J I~ • 
pumping that would lower the water below a certain level 
ne.cessary to preserve the fish, holding that in .establishing 
.-, . ,,. 
_Devil's Hole- as a National Monument. the .President- reserved . . - .,:;. . 
•· -·· ..; 1 ,._ ·~ : :!. 
appurtenant unappropriated waters necessary for the purpose of 
that · reservation, including preserving the ~ pool and its fishJ 
and that the Federal rfghtff-anteaated those--~of thi( Cappaeru: ·-~ ;-
~ • ... -- ,.. . <' ' .. .. ~ .. -~ 
The- Court of App.eals-'" affirmed,· holding that as of- 1952 ;< 
-::- ~~ ·-• ... - · .. ..... 4 .. - . - :. 
when the United States reserved Devtl's Hole,--~ it acquired ·by 
reservation the water rights sufficient to· enfobi.- Cappal!rts froin 
pumping 'if said pumping · impairf!d the existence of the fish in· 
' the pool. It held that when Federal Government reserves land 
from the public domain, by implication, it reserves water rights 
• . 
sufficient to accomplish the ·purposes. of that reservation; and 
- -- . ... ,... -~ 
that the purpose of reserving Devil's Bole ·being the preserva...: 
tion of the underground pool, the Court appropriately tailored 
an injunction to the minimal needs thereof, curtailing pumping 
only to the extent necessary to preserve a water level adeq~ate 
-
to protect the pool's scientific value, as a natural habitat of the 
fish apecies sought to be preserved. 
The findings also 'held that since the implied-reservation-
of-water doctrine is based on the necessity of water for the 
purpose of the Federal reservation, the United States can pro-
tect its water from· subsequent diversion whether · the diversion 
is of surface water or groundwater. • 
The Cappaert case is a unique pronouncement. It is 
capable of serving two diametrically opposite goals, in tlUs 
case, the goal of Wyoming and the Tribes. The State cites 




































No cases of this Court have a,pplied ~he dQCtrine of 
implied reservation .of water rights to groundwater. 3 
• -· . ... ~ . . -- - - -·-- . 
• 
And the Supreme Court , then refutes the Nevada argument -. . . ,.: 
that . the implied-reser vatlon -of-water . doetrine applies not to 
,. ., ~ -
groundwater b!_ fin_dltig that., ~he water ..in~- this pool i~ surface 
water . . 1"The Federal water rights were being depleted because, ' . . 
as .evidence. showed, the groundwater and surface water are 
• • • 
physic81Iy interrelated as integral parts of the hydrologic 
cycle." This quotation is made l:)y the Supreme Court in citing 
its grot.mdwater expert, whose statement on this interrelation-
ship squares with that of Wyoming's counterpart witness. 
Robert Edwin Brogden, 4 and the United States' witness, Oliver 
5 Page. • 
But , the statement under 11 .above ceased to be the truth . 
on June 7, 1976, for it was on that date that the Supreme 
Court handed down Cappaert, thus producing' the first case in 
history to apply the re.served doctrine to g_round water, although 
it is called by yet another nan;te. 
And the Supreme Court buttresses this action by quoting 
studies of the Congress of the Unit~d States. by the National 
Water Commission issued in 1973. The following quot-e~ from 
one of the Nation's outstanding water authorities who is counsel 
to Wyoming in the_ ~stant case, was ,included in that study: 
3. Cappaert v. Unite.d States, Ibid, at p. 142; 48 L.Ed.2d at 
5.36. 
4. . Tr. p. 11840 . 
s. Tr. p. 769. 
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• • 
"There appears that Nevada itself may recog-.. . 
· ·nbe a potentijl · interrelationship between 
surface and groundwater since Nevada apflies 
the law of prior appropriation to bot.h •.• " . • 
• 
. Only if the purpose for whi~h the Wind River ln·dian 
Reservation was · created is threatened with defeat can the 
-
Cappaert doctrine conceiv:ably be applied he~. And com-.. . 
paring the Cappaert facts to those of this adjudication · leaves 
me no alternative but to reject ·out of -hand the United StatP.s 
.. . 
argument that uses of groundwater by non-Indians, .around and 
within the Reser-Vation ·cari be enjoined if found detrimental to 
the aquifer levels under Reservation surface . . 
To defeat the very existence of two Tribes of Indians 
• 
numbering in the thousands and living on 2, 500, 000 acres of 
land is one thing; to limit non-Indian use of a g.roundwater 
source on which some Indian and non-Indian landowners de-
pend, and into which both drill with equal right. and common 
. 
concern, i~ quite .another.. There is nothing in Cappaert law, 
or in the Winters concept, or in the evidence of this lOilg' 
proceeding, which warrants a right to the Tribes to impinge 
upon the groundwater users of adjOinin~ areas, or tho.se of fee-
owned inholdings within the boundaries a:f the Reservation. 
The findings herein warrant this conclusion and the proposed 
Decree will reflect it. 7 This recognizes of course that 
' 
6. See generally F. Trelease. "Water Law - Resource Use and 
Environmental Protection~" 4.57-552 (2nd Ed. 1974): C. 
Meyers an.d A. Tar lock~ ''Water Resources Management," 553-
634 (1971). 
7 . This is ·the subject: involved i.n. the Riverton Airport matter 
on page 7, I ntroductory Statement, supra. 
FrolD the transcript, beginning at page 781, there 
occurred one of the .several exc.hanges that peppered this 
trial regard~ng the scope and effect: of groundwater usage 



















• •• . -. • • -- .. 
neighboring citizens who use groundwater from a common source 
may quarrel. over causes of groundwater· depletion. Ground-
water management to conserve aquifer life is a relatively new 
but fast growing reality. There is no reason to limit its 
practice to non-Indians alone. 
7. 
• 
--• • • 
• 
(Continued) • • • • ...... s .. 
'!HE SPECIAl. MASTER: Earlier yo~ mentioned that 
you have an interest in the formations totally 
without the boundaries of the Reservation because 
they constitute one of the sources that might very 
well contribute water t oward some o f the struc-
tures under the surf ace of the Reservation. I'm 
not in.clined to want to agree with that. 
MR. MEMBRINO: I think what Mr. Page was testify-
ing to is the location of the Wind River formation 
under the Riverton area. Tbe United States is 
making claims f or uae of water, whether it be sur-
face or groundwater only for development of lands 
held in trust or resources held in tru.st for the 
Indians. We're not talking about a claim for 
lands held by non-Indians. I think that poi nt bas 
to be maintained • 
THE SPECIAL MASTER: Yeah, but what you're main-
taining is that the United States has a proprie-
tary right and ownership to groundwaters under, 
under non-Indian surface if those groundwaters are 
necessary for the well being of the Indians who 
live in a different area from. that, wh-ere that 
water is found. Isn't that what you're maintain-
ing? 
MR .. MEMBRINO: I'm maintaining - in a word, yes, 
but it should be made clear that we have to look 
at this just as we look at surface water. The 
fact that surface water occurs off the Reserva-
tion, perhaps a hundred miles away and is suffi-
cient only to serve the needs of the first priori-
ty, be it Indian or non-Indian, then a remote 
water user cannot interfere with that -- with that 
water supply to the detriment of the prior right 
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• • 
(Continued) ••• -,. . -· 
' . . I ,. -- ' THE' SPECIAL· MASTER: You think tha.t concept ap-
plies to groundwater as we11 as the surface water? . .. _... . 
MR. MEMBRINO: I think. ~ph&tically the ~eserve 
right extends to groundwate.1; and the....__ 
~ .> ..-: • ~ • ·.;,_ ........ ~•- :~) 
THE SPECIAL MASTER: This concept of no· interfer-
ence. untU a prior. owner bas a - right to'• use iit.' 
does apply to groundwater as well as s~rface 
water?·- ~nd if so, what's your authority of ,~that/ 
if you believe that? 
MR. MEMBRINO: I would reter You-r Honor to the 
United States Suprem~ Court decision in the -
Cappaert case, which was decided in 1976, and 
recognized that the need for water. groundwater to 
maint4lin a national monument would "be · held para- ·1• . 
mount, the right for that - to that water would 
• 
be held -paramount to an off-monUllle.nt groundwater 
user. And we have gone, -we hav.e briefed . this 
issue --
THE SPECIAL MASTER: You've answered my question. 
MR. WHITE: May I say one thing? 
THE SPECIAL MASTER: Mr. White. • 
MR. WRITR: First off i the characterization of the· 
Cappaer.t case extending the reserve right doctrine 
to groundwater i .s one tbat the State must violent-
ly · disagree with, because the Supreme eourt said 
it doe~n • t involve groundwater. The second point 
T'd like to make is that the position Mr. Me~tbrino 
seems to b~ taking is a far reaching one because I 
notice the Madison formation is one of the forma-
tions beneath -the formation. (sic) [Reservaeion]. 
a.nd carrying his argument to its logical end. is 
that t:he Wind Rivet: 'Indian Reservation would be 
able to c.ontrol the development of Madison for-
mation because Madison formation happens to be 
underneath the Reservation. That :i.s the .reason, 
not the legal basis, but the reason tbat the State 

























.... . ..: ...... . . -
' B. MINERAL RESERVATION CLAIM 
Nor is argument of Federal counsel persuasive that the 
minerals under t.he surface of Riverton are reserved ~or the 
Tribes. Acts of June 5, 1920 and Mar«:!h 4, 1921 (41 Stat. 874, 
915~ and 1367, 1404) provided funds for the Riverton Reclama-, 
tion Project. ' The United S.tates did not ptircllase any lands, 
but authorized funds for · construction of the project. About 
I';~. - - • 
~ - - - ·-
100, 000 acres were SQld to non-Indians and proc~ds credited to . ~ 
the Tribes as provided by the -1905 Act. Subsequently, some 
. ... 
70,500 acres not required for the project, as With -other unsold 
land, were restored to full Tribal ownership by the A~t of 
AUgust ~5. 1953 (67 Stat. 592) . 
The 1953 Act w·as unclear a's to minerals because it pro-
vided in Section 5 that ninety .percent of the revenues from 
minerals under the lands purchased by the United States would 
be paid tQ the Tribes, but did not make clear whether leasing 
would continue under Indian Mineral Leasing Laws or p~bH.c 
land . laws. See United States v. Seaton, 248 F. 2d 154 (lOth 
Cir. 1955). By the Act ·of August 27, 1958, 72 Stat. 935, 
Congx ess legislatively ~verruled Seaton md made clear that, a.s 
to the lands purchased-in tbe 1953 Act, "all of the right. title, 
and interest of the United States in all minerals, including ail 
and gas" are "declared to be held by the United States in trust 
for th_e Shoshone and Arapahoe Trlbes" ~d must continue to be 
leased. under the lnQ.tan land leasing laws. 
This recognition of the Tribes' ownersbip of the miner8ls 
under the reclamation area was consistent with an earlier. act of 
August 21, 1916, 39 Stat. 519, in which Congress empowered 
the Secretary of the Interior to lease the lands subject to the 
• 
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... ~ . . .. . . -- . . . ··.·•.•'(' 
conditions as shall be by him prescribed" with the proceeds of 
• - ~. - e • ..,.. .. - ~. • 
royalties ~from the leases to be "applied to the use and benefit 
of s'aid T.ribea." 
. . . 
A mineral resenration results from the explicit language of 
a statute; · an implied reservation of water does not. A re-
- . ~ ·• - l J - ~ ;:. f • • .. - • J' - - - ,. ,..; .. - ~ 
served mineral clause · in withdrawals is a matter of public 
,. .... ~ .. - .......... lf 
record, and is consistent with patents which were issued to the 
• ~ • ... - ... • - 1_ : 
settlers on the ceded lands. It would have been ah act of 
. . 
repugnance for Congress to have also reserved grtiundwater 
from the ~s:riy settl~rs who had ' an immediate de~ndence Jpon 
water w·eus for their verv existence • 
• 
' 
The Tribes maintain that a reserved right assures them 
the use of replenishable groundwater. "Both their reserved 
right and their ownership of the resources of the Reservation 
assure the Tribes the use · of minable groundwater if they 
8 choose and their prevention of such mining by anyone else" • 
• 
I disagree. Ownership of the Reservation is indeed ex-
clusively in and for Indians, and Wyoming has been careful in 
these proceedings not to violate that ownership, nor to commit 
acts that would do violence to her own Constitution, which 
disclaims. any right , ti tie, jurisdiction or control of said lands. 
C. WATER IS NOT LAND 
The water in the aquifers which occurs in the formations 
of said lands is a constantly changing amorphous body of liquid 
and is just that - water - and not land. It i.s water that moves 
by virtue of seepage. percolation, conductivity, or other natur-
al movement. Unlike land, it is transient in its nature. It is 























groundwater today which was yesterday's surface water flo~g 
in .the- Wind River or its trj.butaries. Congl'ess has ratifi~d that_ 
.. . ..- - ; 
• 
this water is the property of the. State of Wyoming. This ad-
judi~tion is Qesigned to establish the rights of the various 
parties to the use of said water. This adjudication will ~a ward 
• 
and prioritize rights· to the United States and to the Indian 
Tribe& for the permanent use of set amounts of wate-r, mostly . . ~ -. . - . .. 
surface and some ground. It will confirm or affirm . adjudicated 
state rights of sever~ thousand citize11s _to_ simi~ · water :uses,. 
• 
surface and ground. It will define the status of many uncan-
• 
celled pe1'1llits to said use. What it is not authorized to do is to 
pass upon ownership of state water. 
D. EVALUATION OF RESOURCES 
• • 
An ·evaluation of tbe resources was made by Oliver Page 
f9r the United States' position. an expert in _hydrogeology and 
groundwater uses. Similarly. Mr. Robert Brogden. a ground-
water geolOgia~. testified fo.r the State and added his expertise 
te the oomplex formations and hydrologic structures· of the 
Reserv·ation. Both were cy.edible and professionally solid and, 
of oourse,. differed more than somewhat in their concluSion. 
To determine presence and extent of groundwater, Mr. 
P'age i9entified the geology, and copducted .pump tests to 
~ 9 
measure well pumping rates and groundwater levels . 
. 
Mr. Page con~idered the groundwater facilities to be ~ a 
virgin condition where it was found that they had not been 
developed .or drawn down heavily. I find that his testimony 
warran'ts the conclusion that on the Wind River Reservation 
th . dan 1 in . . di . 
10 
. ere ts a bun t groundwater supp y · vtrgtn con · tlon. 
9. United States Exhibit-s WR.IRC-31A, C-32. 





































. ~ . ... . - . 
. Little was stated regarding safe yield due to the fact that 
· groundwater use is neither concentrated nor in significant . -
quantities to make realistic determinations of saf~ yield o Mr o 
Page.-determined an amount of groundwater in storage in the 
· Quaternary deposits comprising saturAted alluvium of the Wind 
'-• . . 
River Reservation in the area of 360,000 acre/feet. but that not 
' . • -
all of this water is available for pumping from wells. He con-. ... ,., .... . 
-~ 
eluded that the alluvium is essentially full of water under 
• • . 
present conditions of water development; and further stated the . - -: 
glacial and landslide deposits are not significant to groundwater 
• 
supply. nor are the terrace deposits which are generally ele-
vated above streams and creeks and cannot receive significant 
infiltration from surface flows. 
The one Tertiary deposit 
the Wm. d R' F t' 11 1ver orma ton. 
apparently rich as an aquifer is 
It is a deposit of interbedded 
• 
sandstone conglomerate, silt stone. clay stone and shale, arid 
contains other minerals, and ranges in thickness from zero to 
·approximately 5, 00.0 feet. Outcrops of the Wind River Formation 
are present throughout the central portion of the Reservation. 
In addition to the Wind River, the Madison. Fort Union, and 
Bighorn Dolomite are late Tertiary and older formations, and 
generally occur deeper, that have proven to be water-bearing. 
The witnesses agree that the principal source of water 
saturating t~e alluvium is surface water from streams flowing 
• 
over the alluvium deposits, and this ~logic fact requires 
certain limitations upon the use of the groundwater which will 
follow • Other sources are irrigation return flows, some precip-
itation, and side flows into alluvial 
tlons. Well vields were stated and • 
deposits from other forma-
the findings wUl rely upon 





































said yields. I find that Mr. Page's estimated well yields were . . 
professional ~d consistent with the practice of others in his 
•• 
profession, and that his reliance upon United States' geological 
survey data for the well fields of Cottonwood Creek, Muddy 
, . 
Cre-ek, Five Mile Creek, Kirby Draw, and Beaver Creek, was 
- } 
8180 reasonable- and consistent. 
There- is no question that the Indians have the right to 
-
the use- of the· groundwater in the various aquifers beneath the 
--- .. .,. '1' 
land which is theirs, in truSt or in fee. Yet the extent of the 
-· 
claims asserted by the United States and the Tribes renders it 
. 
necessary to examine closely the evidence dealing with said 
• • 
aquifers and the virgin and historic flows of the Wind River to 
see if limitations are in order. Limitations may be necessary to 
assure adequacy of surface resources. 
. . 12 
Wyoming observes that there is sufficient groundwater 
- . 
on the Reservation for most proposed uses, and encourages a 
finding that future increases in -water uses for municipal, 
domestic and commercial purposes may be met without the use of 
surface water. I agtee, and so find. 
• 
The evidence reveals that at some locations the Madison 
Limestone occurs within 3, 000 feet of the surface. The Big 
Horn Dolomite and the Frontier Formations are also listed as 
sources of groundwater. 
13 
Wyoming recognizes that the pro ... 
posed mineral and resource developments include the enhanced 
recovery work at two oil fields, natural gas processing where 
existing needs are currently being met, and coal mines. an 
electric generating station, a phosphate rock mine, one an-
hydrous ammonia plant, a phosphate rock beneficiation and acid 
production plant, a wall board manufacturing operation plant, 
12. Plaintiff's Proposed Finding 36-3. 
13. United States Exhibit WRIRC-31A (Table 4). 
• 
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are an uses which can. find sufftclent water from groundwater 
sources. I find that this is a fact, and I conclude that these 
proposed uses should rely upon the Madison and other "deeper" 
sources, rather than on the Winct River aquifer, and other ter-
. 
race and shallow aquifers. that depend directly upon the Wind 
• 
River for their life. My reasons follow. 
•· r • -• -- Evaluation of groundwater resources was made by wit-
• • 
nesses ' Oliver Page for the ·position of the 'United States, and 
;;, ,. ~::.·.( • ~ +- • • . ~.. -. 
Robert Brogden for the State of Wyoming .• . · Each is an expert in -· ~ -
' • hydrogeology and ground water- uses. Each · testified'" on the 
# 
• 
unique interrelationship of surface and ground water, and the 
adverse a'ffect up(>n one if' inordinate use is made of the other .. 
I find there is sufficient evidence for me to conclude that 
unregulated ·development of shallow groundwater, if allowed, 
would so lower aquifers of the alluvium, such a.s the Wind River 
formation. and other shallow structures adjacent to the Wind 
River, that irreparable harm will result to all users relying 
upon the Winrl River for existence. Regardin@" the Tribes' claim 
to a right to mine water and enjoin others from doing the same, 
witness· Brogden testifie~ that "it simply cannot be done to 
preserve groundwater levels and still develop either surface or 
14 
groundwater." 
While I have doubts about the effect of that generalization 
until the word "develop" is defined, I nevertheless have a 
healthy respect for the obvious truth of that concept. There-
fore, limits to the use of groundwater must be made, particu-
larly when the claims of the Tribes, coupled with those of the 
United States in their behalf, tend to push the effect of the 
word u develop" beyond acceptable means, or beyond the fondest 
dreams envisioned by the authors of the Winters concept. 
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Example: The United States claimed in behalf of 
the Tribes a total of 570, 304 acre-feet pe~ year for ir-
rigation. alone; surface water claims for livestock and 
municipal, do.mestic and commercial uses of 6, 583 acre-feet 
per year; in addition to groundwater rights for additional 
wate~ for these purposes; plus 10,048 acre:-:feet per year 
for the Arapahoe Ranch. To these totals the Tribes 
claimed 45, 390 acre-feet per year more for irri-gation; 
25,159 acre-feet per year !or i.r;rigatiO~ of additional 
future lands, and a contingency claim of 20% of all totals, 
or 131, 026 acre-feet per year~ and in addition, all · of the 
groundwat~ resou?ces . for future n4!;eds of the Indians, a 
quantification in tern1s of acre-feet being impossible 
because the recharge rate of the various aquifers is at 
present unknow:t:1 and unknowable. 15 This is in effect a 
claim for nearly 800, 000 acre-feet pe"I" year of surface 
water, plus the right to miile unlimited quantities of 
groundwater for whatever purpose, present or future. 
Such a demand strains credulity. 
Example: A ~m for both minimum stream .flows as 
part of the aesthetic .. belt"; minimum stream flows for fish 
and wildlife presen"ation, coupled with claims for maximum 
development .of every practicably irrigilble acre asked for 
- these claims simply compete with one another. They 
appear to exceed original stream flows on twelve or the 
Wind River tributaries -- these claims therefore by their 
very volume and nature are in conflict one with another, • 
and thi~ must be recognized before any test for a just 
measure; of award is applied. 
E. SUMMARY AND AWARD 
In summary. the decree herein will grant rights to 
use of groundwater to the Tribes, subject to the limitations 
conditi6ns mentioned above. 
the 
and 
1. This deeree will grant no right to anyone or entity, 
Indian or non-Indian, to mine groundwater; nor will it grant 
15. United States' Stat.ement of Claims, supra; Ame.nded State.-
mene of the Shoshone and Arapboe Tribes Concerni.ng the 
Measurement of Tribal Reserved Water Rights, filed July 20, 
198L 
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> • • 
any right to replenishable groundwater by requiring others to 
. -
abstain from beneficial use of gxvundwater under their own 
surface. 
2. The Tribes are awarded the use of groundwater 
which is fed by the Wind River, 'The Little Wind,~ The Popo 
-
Agie, into the Wind River aquifer and other shallow terrace and 
• - • r • 
river-level formations for domestic, livestock, and pre8ent com-
.. t ~ • r· . - " .,. .. ~ • 
mercia! uses. in ' the amounts now being used, and in b'lcreases 
. . - . ~ . . . 
rendered necessary by population growth. A· right to surface 
diversion from the Big Wind, the Little Wind, and the Popo Agie 
for municipal and domestic uses, in amounts 'listed in the table 
below, is also awarded herein. 
-
I find that Mr. Merchant's study is a reasonable 
estimate of the Indian population, its growth, and the present 
and projected need for water for municipal, domestic and com-
mercial purposes. I find that the Tribes are entitled to a 
. 
reserved water right with a priority date of 186'8 for those 
purposes, in amounts based on Mr. Merchant's conclusions, but 
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455 799.2 1,166.4 
257 450.0 658.8 
26 44.4 67.2 
155 273.6 397.2 
2 3.6 4.8 
110 193.2 283.2 
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• 
All shallow aquifers are not to be used as a water . - • 
source for future industrial development.. The lower or deeper 
of the water bearing formations, i.e., the Madison, Big Horn 
• . 
Dolomite, and the Frontier, . are the proper sources for water 
for said future industrial activities. 
• • 
3. Several questions remain. to be answered. They in-
clude whether or not geographic limits on use might be found to 
exist; whether a restraint can be placed on said other uses so 
. . 
that the burden of loss of return flow is not suffered by sub-
sequent water users; and finally whether a reserved right is 
terminated when leased, assigned, or otherwise used in commer-
cial transactions. 
It is now firmly established that water reserved for 
Indian Reservations may be used for purposes other than agri-
cultural and related uses, and the question of change in 
character of use is not before me. However, and as mentioned 
earlier in this section, the geologic evidence herein requires 
certain limitations on groundwater usage in order to assure that 
abuse will not result in irreparable damage to the Wind River 




My authority for this Umi tation rests primarily upon the 
geologj.c fact that to rule otherwise would constitute a 
clear danger to the source of groundwater for Indian and 
non-Indian alike who reside in the general area of the Wind 
River aquifer and other similarly shallow structures. It 
is sollletimes addressed as a limited poU.ce power. It is 
buttressed by a good bit of statutory law (Wyoming Statute. 
41-10 • .5. Supp. 1974, 41-3-105). and sim:flar laws which have 
long existed throughout America affecting th~ withdrawal 
and transportation of groundwater from one state to 
another. My d~ciaion here is dictated by the geologic 
facts in this case. not by statute. For a thorough 
pre-Sporhase treatment of this subject, see an article py 
George A. Zunker, X. Land and Water Law Review, No. 1, 
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It. is self-evident that aquifers are the las reserve 
for potable water for men, women, and all creatures who live. 
For this and other reasons and evidence alluded to 
above, the exporting of groundwater outside 
boundaries of the 'Reservation is denied.
17 
• •• 
of the stipulated 
• 
18 
In view o.f the jolting effect of the Sporhase case ·upon 
Western water- law, a few words are in order to distinguish the 
above ban on exporting gx'Oundwater from the unprecedented 
assertion of the Supreme Court that groundwater is an article 
of commerce which was unreasonably burdened by a Nebraska 
rulin~ not to allow a farmer, whose contiguous lands· straddled 
the Nebraska-Colorado border, from irrigating his Colorado 
acres from a well located on his Nebraska land. 
The · Sporhase majority asserts that Congress has not 
granted the States permission to engage in groundwater regula-
tion that would otherwise be impel"Dlissible. Of co\lrse I agxi!e, 
and hastily add that what Congress did indeed grant the States 
permission to do was to conduct general mainstream water ad-
judications. Wyoming, in pursuance of this Congressionally 
awarded McCarran Amendment role, has conducted a thorough 
adjudication of the entire Division, including all of the Wind 
. 
River Indian Reservation, the potential for surface storage of 
water throughout the Division for the good of Indians and non-
Indians .alike. and has concluded that the recognition of 
reserv:ed water .rights for the Reservation does not carry so far 
17 . The lil!dtations on uses of surfac e water, and the effect 
upon users of return flow, is deal t with in the Futures 
section, supra, (page 205) as is the matter of leasing and 
assignments of rights. 
18. Sporhase v. Nebraska ex rel. Douglas . --u.s.----. 73 L.Ed.2d 
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• 
as to reserve a right to export groundwater from the Reserva-
tion, this not being one of the purposes for which this 
Reservation was founded nor is the exportin·g of groundwater· 
necessary for the well being and future ·of this Reservation or 
• 
of its Indians when surface water exists .for this purpose. 
Nor can the Indians be heard to complain ·upon a Com-
merce Cla~se analysis of this prohibition to exporting ground-
water. .In· this proceeding, a measure of future annual water 
:re.quire~ent has been- found based upon practicably i.rrigable 
acres. That water is being allowed full use by the Indians 
under the Commerce C:::lause or export proviSions, at least that 
portion of the water consumptively used were it not to be 
exported. · 
Nat\ll"'e. is at least .afforded an opportunity annually to 
renew the resources -which give life to the Reservation and 
' which flow from the snow pack of the mountain ranges of the 
Wind .River Indian R~.servation. If the Indians chQOse to export 
certain amounts of these surface waters awarded in this pro-
ceeding, the_y are free to do so. At least annually there is an 
opportunity for rene'wal of the storage and for an opportunity 
t'<> gauge . water sho·rt years. lt's not that simple when aquifers 
are mined or O¥erdrawn. 
To permit exporting of groundwater is to jeopardize the 
very existen.ce of the Wind River itself, a fact that is indis-
puted in the long evidence obtained specifically on this ·point. 
For the above reasons, we believe the law, as well as the 
facts, clearly distinguishes Sporhase from the instan! adjudica-
tion. In fact, it can be argued that if these proceedings were 
to award Indians the right to export groundwater while others 
are denied the same, Sporhase could b~ cited against the 
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FISHERIES, WILDLIFE AND AESTHETlC_S !'1( 
• 
~ 
• • ' • 
.. -- ~ ... ... . .. ., 
~ ~ .... "" ,~ - .. - ::. ~ • 
A. WILDLIFE AND AESTHETICS 
-. -. . . • • 
• 
• 
. lnstream flows were clai~ed for the preserya~i~J!J~~~ fish-
ery habitat and, in addition . ... areas of . aesthetic an~ wildlife 
value. By the United States' experts' definition, tl!e -"fishery 
flow" means the optimum . mean monthly flow which ~ produce 
• 
maximum fish habitat in a given stream reach. 
of the wildlife and aesthetic claims first. . 
We will dispose 
• 
., -· · • -4 ' ' • I 
The "aesthetics and wildlife flow" claim me$-ns -.one hun--
dred percent ( 100%) of the naturally occurring water in the 
lakes and streams in said aesthetic areas. The entire flow of .. 
. 
some 64 streams - later reduced to 51 streams - is claimed for 
• 
aesthetic and wildlife purposes. 19 Most of these streams, upon 
which a cllrim for total flow was made, occur in the two areas 
designated 
20 




Belt No. 1: An elongated "foot-shaped" area 
(faci.ng east) imprinted across the nort_hern third 
of the Reservation, its ankle being the north-
• 
western boundary; its heel, Crow Cree-k Canyon 
and Black Mountain; its long instep, a strip of 
high country including the Owl Creek Mountains; 
and its turned up "toes", the geologically famous 
canyon of the Wedding of the Waters, the "conflu-
ence" of the Wind and Big Horn Rivers . 
19. See ligt under Indian Claims section, supra. 





































Belt No. 2: A right.-angled triangle, the sides of 
which are the· boundaries of the Reservation that 
join· to form the southwesterly corner thereof, and 
the- hypotenuse of which is a Hne traversing the 
we,st end of Bull Lake generally parallel to the 
Wind River~ but west of it f and running from 
Sacajawea- Ridge to the North Fork of the Popo 
Agfe about ten miles from Lander. 
• 
Since non-consumptive in use, a.J:td the opposition rather 
mfnimal to- tflefr assert!on, it would appear to be a relatively 
. 
welcomed and unanimous matter to grant this claim for 100% 
filstream· flows for the streams mentioned in tbe two Aesthetic 
B'ei't& of the Wind River Indian Rese'l'Vation. But two facts 
arose fromt the· evidence which prevent it. 
First 10 tlte claim and the evidence for industrial and 
mfneral development water requirements left a clear inference 
that . phoSphate beneficiation, uranium processing, and coal and 
gypSllm' development could very well take place 'in the "instep" 
area of -Belt No. 1, and along the eastern or lower edges of 
Belt No_ 2. And here I find that the Tribes are indeed the 
Masters of their own fate regarding in stream flows. I do not 
intend- to over-si.mplify this new development in Wyoming law, 
but thEt Tribes sre much like all the other interests in Wyoming 
regarding instream flows in that they cannot "have their water 
an<t consume it too", so to speak. 
Second,.. the evidence is persuasive that · for the mainte-
nance of an aesthetic and wildlife value, a stream which carries 

























































purposes for aest_hetic and wildlife habitat as ·will a stream at 
maximum historical flows. 21-. . r • r. • l 
I. therefore find that the sixty percent ( 60%) figure is· "a 
proper one for instrea.m flows.- applicable to steams. in all areas 
of . the Aesthetic Belts on the Reservation. as detailed on Ex-




.;, Wildlife is mentioned in the Fort Bridger. Treaty. of 1868, 
and the hunting of wildlife is thus found to, be one· of: the pur-. 
poses for which the Reservation was. created.. In·· fact • . the 
Treaty also granted certain rights to Indians for off-reservation 
hunting until said lands were to be occupied by settlers. - Thus 
a reserved right for a reasonable wildlife instream flow· in the 
high county "Aesthetic Belts". as described in Exhibit WRIR-7, 
is warranted. • • 
The Decree herem will accordingly ·carry-out the finding 
discussed above and the 60% factor will be used on all claims 
for instream flows in the two aesthetic belt · areas of the Wind 
River Indian Reservation. No aesthetic and wildlife instream 
flow award is in order for streams or portions of streams not 
clearly within the boundaries of the two Aesthetic Belts as 
· defined on Exhibit WRIR-7. Instream awards on the remainder 
of the Reservation will be done under the Fisheries claim. 
turn now to the more complex matter of fisheries. 
We 
21. Tr. p. 11442-43 . Witness Keith makes distinctions between 
flows for fisheries habitat and for aesthetics and wild-
life. He quotes and makes the same recommendations that 60 
percent of average flow "will be excellent to outstanding" 
for wildlife and aesthetics. At 60 percent the stream 
channel is essentially completely occupied by water. A 
higher percentage would appear to increase velocity only, 
and it is not until you reduce volumes to 20 percent or so 
that a dried-up appearance is evident, and the aesthet-ic 
























During 1979 and 1980, the United States Fish and · WDdUfe 
Service in Lander developed instream flow recommendations for 
fishe.ry resources on 16 selected stream reaches on the Reserva-
tion of current or potential ·-importance for fisheries to the 
Tribes . The methodology used was developed by the. Coopera-
tive' ·In stream . Flow• Service Oroup, an ·agency of the Fish and 
Wildlife- Service. Both witnesses Vogel, for the Federal parties, 
and Sinning for Wyoming, testified to the values and concep-
tions employed by this group, each having had experience in 
working with· it. Mr. Vogel developed mean monthly instan-
taneous flows (MMP) i.n the stream reaches to "maximize the 
available f"lSh habitat. rr22 
Once again we find the subtle advancement and purpose 
to be the "maximization" of a goal rather than the establishment 
of normal or ·ordinary levels, but we will deal with this later. 
The 16 stream reaches are described in the following 
tabulation, together with the claimed monthly flows for each 
• 



















22. United States Exhibit WRIRC-280 . 
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Mean Monthly Flows (cfs) 
Jan Feb Mar A2! May Jun 
Stream Reach 1 - Wind River 179 177 185 320 320 320 
(above Dinwoody Creek) 
Stream Reach 2 - Wind River 201 200 207 284 500 500 
(between Dlriwoody and 
Bull Lake Creeks) 
Stream Reach 3 - Wind River 254 249 258 371 500 500 
' (between Bull Lake Creek N and Diversion Dam) • (.,) 
I Stream Reach 4 - Wind River 256 250 260 325 325 325 
(between Diversion Dam and 
Little Wind River confluence) 
Stream Reach 5 - Wind River 393 384 396 500 500 500 
(below Little Wind River to • 
boundary of Boysen Reser-
voir Withdrawal Area) 
Stream Reach 6 - Wind River 399 390 444 500 500 500 
(Wind River Canyon) • 
Stream Reach 7 - East Fork 45 43 45 95 207 207 





• v · • 
• 
• 
Jul Aug Sep Oct Nov Dec .• • 
320 320 320 320 233 201 
• 
500 500 500 444 302 239 
500 500 500 500 365 291 
• 
325 325 325 325 325 293 
500 500 500 500 500 439 
• ' • • ' 
1 ' I • ..
500 500 500 500 500 444 
. ' \ 
207 207 123 ll2 56 49 
' • • • i ' . • 
• 
. 
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Iri addition, the United States and Tribes claim that if the 
above flows,· plus histone and future 'irrigation reqUirements, 
. . -
cannot be satisfied, that they be granted the right to construct 
• • 
storage facilities so that all their competing claims aione · ean be 
• I ' fulfilled. . . 
, ~ ~ . 
We examine first the question of whether a reseried right 
... ~ ~ ..... .. - ; . • I .... - , .. , j .... ,... • :- . t , 
exists ·or can be implied for fisheries h.abitat, and if so, what 
• : .- ... • •";/frr--r- 1 • • : 
its limitations are before excee.ding or distorting the · purposes 
- ' - - .... • ... • .. :so ., 
for which the Reservation was created. ·· And next is resolved 
• 
the question of a right to the construction of upstream facilities 
. . 
to satisfy Indian needs alone. 
The Federal parties argue that maintenance of fisheries is 
. 
one of the purpos.es for Congress having created the Wind 
-
River Reservation. Wyoming asserts otherwise, citing the 
absence of the word "fishing" from the Treaty and citing United 
• 
States vs. New Mexico, supra, in which a bare majority of the 
United Supreme Court denied fisheries and wildlife minimum 
instream flows in the Nation81 Forests. Wyoming also· cites the 
Coleville Confederated Tribes Ninth CircUit reversal as author-
ity that granting such rights hereoin ·transcends the provisions 
of the 1868 Fort Bridger Treaty. A review of these cases and 
of briefs reveals that in at least three cases the Courts have 
recognized an implied reserved right for fi.sh~ries. 23 
Where history reveals that a tribe was at least partially 
d~pendent upon fishing, or that fishing was a significant factor 
23. Even where no express or specific language grants fishing 
rights to a tribe_, the Courts have o_c cat?ionally found o r 
implied a reserved right for fishery maintenance if neces-
sary to pr:eserve the traditi.onal lifestyle of the tribes. 
M.enominee Tribe vs. United States, 391 U. S . 404, 20 L.Ed.2d 
697 , 88 S.Ct. 1705 ( 1968); Coleville. supr.a; United States 
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• 
• 
in its lifestyle, there is ample precedent for such a reserved 
rigpt. The problem .. here is not whether a right exists. The 
testimony of Robert N. Harris, Sr. , Chairman of the Shoshone 
• 
Business Council, both on direct and as described on cross-
• 
examination by Mr. · Krob, underscores the history and present 
24 
importance of fishing to the Shoshones. . The problem instead 
is, exactly how much . water can be decreed to tlow the_ stream -
reaches for this purpose? To permit the amounts requested in 
~ .. 
the table above is to accept what one expert says is maximizing -
the case for fishing, and another of equal qualification says is 
• 
b . 1 . fL 25 an o VJous y excesSive ow. 
Upon further examination of evidence on quantifying this 
use, it is appropriate to note that fishing on the Reservation, 
while at one time solely what is described as subsistence fish-
ing, of latter years has become a profit making proposition for 
. 
the Tribes. During the Vogel testimony, there were introduced 
into evidence a series of exhibits
26 
revealing this activity, and 
the information gleaned from mailed and creel questionnaires 
distributed to anglers. For example: 
During 1980, 2778 fishing licenses were sold to non-
Indian anglers for use on the Wind River Indian · 
Reservation (WRIR) for the April through Septem-
ber fishing season .•.. 871 seasonal, 451 seven-day, 
90 three-day, 327 two-day, and 1,039 one-day 
[licenses] . In addition., 84 ice, !05 courtesy 
(spouse, children) and 14 special (enrolled other 
tribes) permits were sold. 27 
• 
24. Tr. pp. 7926-27; 7943. 
25. See differing statements of witnesses Vogel, Tr. 6494; and 
United States Exhibit WRIRC-280, "Instream Flow Recollllll.enda-
tions For Fishery Resources In The Major Rivers And Streams 
On The Wind River Indian Reservation, Wyollling," and Sin-
ning, Tr. p. 15273. . 
26. Plaintiff's Exhibits WRIR FISB-200, 201, 202, 1-A, 2 and 4. 
27. Plaintiff's Exhibit WRIR FISH-202, p. 1. 
• - 246 -
• 
• 
































These exhibits also revealed a catch-to-effort ratio on the 
various . lakes in the high mountain country of the ReservAtion 
...- I • • 
and particularly on the following streams: 
• 
• • 
• - ... ~ • 
Lowland Stream C/E Summary 
• Entire Wind River 
Wind River Canyon 
Bull Lake Creek 
(below reservoir) 




Little Wind River . 
(above reservoir) 
Din woody Creek 























Wind River C/ E Summary 
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• 
_1. Stream Reach Distinctions -
It is obvious from the above that the impact of fishing _for 
the non-Indian who purchases a license and fishes the Reserva-
tion is obviously greater on the main stem of the Wind River 
rather than on the various Popo Agie or Little Wind streams or 
- . 
tributaries. lt also should be noted that in the award of a .. 
·fifty · percent (50%) . aesthetic and wildlife instream flow that -
would inevitably benefit and inure to the various forks and the 
main stem of the Little Wind since they virtually headwater in 
• 
the Aesthetic Belt No. 2. For these reasons, Stream Reaches 
10, 11, and 12 on the Little Wind, and Stream Reaches 13 and 
. 
14 on the Popo Agie, will be dealt with differently than those 
on the main stem of the Wind River. 
The testimony of witness Vogel supports· the claim of the 
United States for an instream flow for fisheries. but we believe 
that his incremental methodology developed is still not so cer-
tain in its conclusions as to be given flows in the amounts 
recommended. We accept and place credence also in the testi-
mony of Mr. Sinning, and particularly find t}:lat one of his 
criticisms of what he called numerous errors of Mr. Vogel was 
one regarding pereentage of annual virgin flow in which we 
believe there is substantial validity. 29 On one Stream Reach, 
Mr. Vogel was claiming 44. 4% of the virgin flow as "optimum 
flow". other methodologies according to Mr. Sinning have 
stated that 30% would be adequate flow to maintain a good 
fishery. Maybe they're saying the same thing. 
• 
For this and other reasons which were apparent from a 
comparison of all the evidence herein, we believe that the 
instream flows requested for Stream Reaches 1, 2, 3, 4, 5 • 6 • 
• 
29. Tr. p. 15273. 
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7, 8, 9, 15 and 16 are appropriately reduced to fifty percent 
(50%) of the claimed flow. And even Stream Reach 6, because . 
ot overriding contractural obligations with the Bureau of 
Reclamation regarding releases at Boysen Danf, would have to 
be- modified - so that no requirement ·tor flo·ws shall . result in 
violation- of contracts now·in existence for release-of downstream 
water requirements. · • -, · ::; ' . ~ · 
A reduCtion· of forty percent ( 40%) of the- requested 
amount for Stream Reaches 10, 11, and 12: will be decreed by 
virtue of two apparent facts from the evidence: 1) an absence 
of fish statistics to show fish experience or usage on these 
reaches; and 2) the fact that they are fed from the well pro-
tected higher tributaries of the Aesthetic Belt No. 2. 
Regarding Stream Reaches 13' 8Jld 14, a reduction of sixty 




I am urged -to find that sufficient water will remain in the 
various Stre.am Reaches for which the United States and the 
Tribes seek fishery in stream flows, after all irrigation diver-
sions, to adequately maintain a .fishery in these Reaches and 
that.. therefore, 1 should find no need to quantify or decree 
rights to separate instream ·fishery flows . 
• 
It is ·my belief that tl:le substance of this request i~ true, 
and lhat following this decree and its incremental applications of 
the .res~rved rights granted, there will be adequate flows in 
most if not all of the Reaches that make the granting of an 
instrearn flow unnecessary. But this is a final dete:rrnfnation of 
the adjudication of the right to use waters and an instream 
right is a new concept 'which c.annot be igno.red or po:stponed 
and deferred on the hope that other uses will fall into place. 














quantification, as with.-:all of the· other claims to the use of 
water· in Division 3. • 
2. Exclusive Storage Claim 
Next, I .deal wlthJ the. right to build storage to .serve 
' 
Indian. needs alone-. -.1 conclude that this claim· must be denied. 
~ 
Wyoming's Constitution forbids State jurisdiction . over 
Indian lands. Throughout this trial and Report can be found a 
sustained: respect for _this , Constitutional disclaimer. It is the 
reason ~yoming has not asked that the Tribes be bound by the 
still uncancelled State awarded water rights on nearly 87,000 
acres of Indian Reservation land. 
30 
It is the reason storage construction on Indian land is 
impossible. without the express consent of the Tribes or Con-
gzess, their legal guardian. It is the reason State statutes 
regarding water duties, abandonment, proof of beneficial u.se, 
and numerous other matters dealing with. land under water use 
provisions., cannot apply to the Reservation. 
This same Wyoming Constitution, which guarantees the 
immunity from State water law to Indians lands, also ordains 
that the water in thi.s State is the property of the State of 
Wyoming and makes no exceptions if said water is traversing 
Federal enclaves of any kind . 
• 
30. The United States, ou behalf of the Indians, obtained sig-
nificant water r~ghts on the Reservation in accordance with 
Wyomi.ng State law for the irrigation of n.early 145,000 
acres . Of that amount, the rights for approximately 58,000 
acres have expired for failure to submit evidence of actual 
use. leaving uncancelled rights for nearly 87,000· acres. A 
s~ecific identification of all such rights is contained in 









































To allow upstre.am storage and impoundment for exclusive 
Indian needs, without. regard for the thousands of othe-r citi-
zens of Water DiVision 3 who also have a right to the use of 
water, would be an unconscionable act. 
Facilities that would- assUre i.nstream fishing flows in all of 
the Stream Reaches requested would' of course augur well for 
downstream irrigators, 8lbeit at some expen&e ,~to = irrigators 
-
upstream; of' the fisheries reaches.' :~Facilities with ·.exchange 
provisions for storage at Boysen Reservoir would largely remove 
• 
this inequality; but the only way this guaranty of a full in-
stream flow as claimed for fisheries maintenance can ever be 
accomplished is by the cooperation of all of the water users of 
• 
Water Division 3, Indian and non-Indian alike, witn all govern-
ment entities involved for rapi'd conatruction of the upstream 
storage facilities. 
One last claim, not unrelated to aesthetics and fi~heries, 
is the Tribal request for sufficient water to maintain levels of 
all lakes on the Reservation "in their natural state" except Bull 
Lak.e, Ocean Lake, Boysen Reservoir, Ray Lake, Washakie 
Re~ervoir and Pilot Butte Reservoir. This includes water to 
• 
maintain Washakie Reservoir at 7 ,()00 acre-foot capacity, and 
Ray Lake at 7 ,'140 acre-foot capacity. 
30. (Continued) ••• For reasons s et forth i,n several foregoing 
sections, the Doctrine of Election of Substantive Rights is 
not invoked to deny reserved rights to the United States. 
There is no question that, following the 1905 cessionil 
a pplications were · made t o the s ·tate Engineer's Office. In 
. fact, the agreement contained specific langua·ge that pro-
ceeds were t o be used in p.art for preparing Indians and 
their l ands for state awarded water rights. But the action 
of the Supreme Court, three years later~ in the Winters 
case, rendered all such proceedings moot. 
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• 
• 
I find no basis in the law or in the evidence which war-
rants the granting of an implied reserved right for these 
purposes. While the Tribes are given wide latitude in the use 
of waters herein awarded, certmnly they know th~t if intense 
a~cultural and othet: consumptive uses _are engaged in to the 
degx ee that levels of the lakes are reduced, it is a matter 
largely in the· hands of the lndians to control. .. 
• 
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• 
,_ . - ... ·~. ·• . -,_ ~.. . .. 
One of the contested issues of law herein is whether the 
I ~ • -
' •rJ.. ~ 
United States . is · estopped from 'claiming reserved water rights in 
• • 
- - J- -- J -.. 
Water Division 3. - It merits a ' review . 
' . • - - •I. --. • . - . 
•[. Several thousand defendants, all owners of state :-water . ... .. . 
• ~ "' ·' • ...1' -; -· - • - ,.:7 ~~ r":' 
rights that may well be diminished in value' in some degree; feel 
strongly that the Federal government should compensate them 
for said damage, or be estopped from asserting this doctrine of 
reserved rights, particularly for · the "futures" acreage of the 
Wind River Indian Reservation. Many, particularly families of 
the settlors who were also induced to pioneer the land, feel 
that at least the reserved rights for future projects should be 
placed in abeyance until the Federal government completes up-
stream storage facilities and thus provide the water necessary 
for the coveted 1868 priority date for the proposed projects, 
without possible adverse effect upon their state rights. 
Of the several hundred attorneys of record with clients 
as defendants herein, there were two 31 who responded to the 
call for oral arguments in advancing estoppel; and Wyoming, in 
briefs and proposed findings, gave the concept thorough cover-
age. The Copenhaver argument, reduced to its most serious 
and direct terms, can be paraphrased something like this: 
The United States of America induced and enticed In-
dians to settle upon the Reservation. The United 
States of America induced and enticed settlers and 
pioneers to develop the reclamation areas, the Carey 
- . 
31. Mr. Ross Copenhaver, Tr. p. 14385-92, llorland hearings, 
December 9, 1981; Hr. George Radosevich, Tr. p. 14392-403, 





















. Land Act acreage, and gave the State the right to 
award water rights. Lives and fortunes were spent to 
• 
build works and till fields, all on reliance upon those 
coveted, adjudicated, proven water rights. Men were 
induced to start their _farming operations by the acts 
and conduct of the United States. The United States 
should not now be heard to invoke 'the reserved right 
date (1868) on Reservation acrea~ . over and above the 
' ,-. . Pl. • ... ) ·;J ;.: - .~ - :::; . •::. -
lands historically1 irrigated. • There was' reliance placed 
upon ·state water--:rlghts by: Wyoming-: settlers- .who;,devel-~-J 
oped those rights. Th~. Indians ;. d~;ve~pped ~~t ·~~~ ... ; 
could in the histories.- New projects should ·not b'e' · 
~ ·-:: glven:~a priority·:> date to -tbe-~detriment·: of. either-... ·the 
. Indian or the non-Indian's established rights. 
~.. S'J., ... ~, "1 ": • -.. -~ .... I ,rt ',II • l t 1:::.:.•• 1 !:; T-1 4")1'-
.. ·:-::; • .., ~ • I -- • ,. -· • • j 1 -- ~"', 
Mr ... Radosevich's argument was similar, only lt expanded;. 
further ihto the societal and moral field. _It stressed the par-
ticular vulnerability of Lander. its State. Training School, its 
• 
hospitals - all -of equal _importance _ to Indians , - if the. Tribal 
claim for groundwater aquifer protection p~vafls 0 
• 
· I do indeed find that a Federal reseJ"Ved rJght does exist 
and that, from testimony of the 39 Worland witnesses, it would 
be folly to draw from this finding a conclusion that no matter 
how gently applied, there would be no injury to existing state 
awarded water rights owners in the downstream remainder of 
Water Division 3 o 
32 
Wyoming and State parties urge that simple notions of fair 
dealing estop the United States from a.sserting reserved water 
rights inconsistent with water rights ae:quired under Wyoming 
law. It reminds me again that the United States sought and 
received state awarded water rights (beginning in 1905 on 
behalf of the Tribes), and Wyoming maintains that tl\is led 
. 
residents of Wyoming to believe that the Federal government 
would not assert any other right. • • 
32. This finding is reflected in the testimony of Wyoming wit-. 
ness Fassett, and is considered in depth in the section 
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·. . ; ' . 
Wyoming ar.gues that invoking estoppel will not unduly 
... - ~:- -.. 
damage the ·government's n,.ormal functioning, ·nor be of partie-
. . 
~ ~ . . 
ular damage to the Tribes, for this reason: The State Bngf-.. . 
neer's office still ha.s on record uncancelled Wyoming water 
. -., 
rights for the irrigation of nearly 87, 000 acres of Indian . ~ 
~ ,._. 
Reservation land. It is left to one's sense of balance that if 
~ - > • • ~ ~- ... ·-~ ~- -~.:;.. 
some of these are nulHfied because th: Indi&ruf are entitlecr to a 
.~ .. , 
.... .- J, - ~ t ,.. 
reserved right for the histories (an 1868 priority for about hili 
- . ,. . - .. .... .,. : •~ -.. ~ , r ; \ 
this acreage) • then surely they can live witll a 190.5 priority . . ' ; . 
dat~ for the balance ~n the newly proposed projectB, a priority 
• 
; 
date wlrlch has served 
I 
since its inception. 
• . 




But this Hne ' of reasoning must fail, for to recognize it . . 
would require · the denial of a treaty date priority on vi.rtl?ally 
. . --all land on which future project acres are .located. This would . 
overturn the conclusions set forth under "Boundaries and 
• • 
Dates", supra, and that is not appropriate for the teasons and 
authority cited in that section. 
' I Although my conclusion is firm that damage may indeed 
result in a lesser degree, depending upon priority dates, to a 
few senior and terHtorlai water rights holders, and to a larger 
degree to holders ' of junior rights, I believe the application of 
• 
estoppel herein cannot be justified. It would be the imposition 
• 
of a second wro~g to atone for the first. It would be delaying 
for several more generations the harp truth tha~ the time is 
now, not to be deferred or argued ih court for a century more. 
to decide once .and for all the measured effect of the Winters 
Doctrine in Wyoming. 
This conclusion is also · obliquely in order because it is 
Wyoming, not the United States, that has brought this law suit 
to adjudicate water rights, and they should be determined 
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accordin.gly ~~w ~ .. t; ~~!~e~ _equitable apportionment, nor ~atop­
pel, are remedies open to Wyoining. Ha~g brought this action 
to quantify the .Federal claims. it should proceed to determine 
' 
.~ .... ..,. 
that quantification. · .. 
~ ~ 
· It is beyond the ~ferx al to even venture a method for 
- ; • ' • 
the measurement of damages :that may -:result once the decree 
.... ,&1.--r .... <I - . ... ... . . •• ")>"~· •• ·~¢ ~• .--1-·--==;;;: ::~"' • 
herein. is in place. But -it is proper and important to stress 
!" ., ~- :!'!or>-- - -
"?<l•f -;~ ·~-... - • • 
that inju.rle1t may result, and that the United States is dut'y 
J. q' - , - .... 4 (. • 
bound to compensate those who will be harmed. ~n my opinion, . ~ .. - . 
this harm can be minimized and held to manageable and virtually 
• .. (.. 
minimal proportions by the imme~ate construction of Blue Holes 
Reservoir and other relatively modest upstream storage facilities 
on the main stem of the Wind River. 33 These public works 
• . 
would be welcomed by Indian and non-Indian alike and would -
inure to the benefit of both entities. Fo~ example, the Bureau . .-
. of Reclamation engineering reveals that Blue Holes Res.ervoir 
• 
alone would provide a mlnimum annual sustained yield of 175, 000 
• • • 
ac:I!e feet per year, a figure that is. virtuaUy enough to seTVe 
~e entire five new projects containing all of the uncultivated 
practicably irrigable acres on the entire Reservation. With . 
such a faciHty in ·place, there is assurance of virtually no 
-adverse effect upon existing state water users of the Big Horn 
' 
Basin. 
This is dealt with more thoroughly at the end of the next 
section entitled "Effect on State Water Rights." 
For the above reasons, I hold that estoppel is not appro-
priate in these proceedings. 
33. This point was brought holle in dialogue with United States 
wi.tuess Kerai.eh. and with" Mr. Merril~ and Mr. Whi.te and 
other counsel many times in these proceedings. 
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1
' - • o t lo-ll 1 • .J/ia .. - • , ......_ ; 4' ' ~ o•, ' • ~ - .. t . ...., .. ., ,_ ... • 
A diseussion on effect' upon st.ate· awarded water · rights-
• . ~ 'l-- •1 ... - ... --~... • .,._. ~ .... -- - - - -~ .. -' --~, • . • ~- .. fl. • ...:; - --- • _,- - - ... ~.,. .. - .. ... • ----! .. .• • 
requires findingS ·dealing with- the establishment of those rights ... 
. - . ,._ 
.... 4 :: - ·- ..:! - - ;.~ - ... -::--- ;r .. - ~ - ) ~-
SettlerS who applied for . and received early permits often . per-
.__ ... '": ...: ~ .. 0. ..... .,. ;..;;r __,. • • 
feeted their ditches and diversions into adjudicated certificates 
... - . . ~ . 
to assure a source of w.ater. Had they been induced to settle 
• • • - -
the West by some assurance of water? ' ls there evidence herein 
~· 
that Congress intended a water source and a system based upon 
. . ~ -' .. . . 
first in time, first in rlghf for said water users? I belie~e the 
"' ., . - - . . ·-
affirmative is the ease with both questions; - and I believe that 
. .-.- _.,. 
findings and conclusions are in order based largely upon the 
- -
statutes referred to - herein., to the effect that Congress in-
• - . . 
tended and impliedly approved the system adopted in the terri-
-
tory of Wyoming. ratified by statehood which resUlted in Water 
Division 3, and which today finds the owners of water rights in 
this division about to suffer damage from an inability to put 
their rights to full use following t_he implacement of an 1868 
priority date for Indians in the upper reaches of the Wind 
• 
River. T~e findings are based upon the following facts. 
A. ACTS OF CONGRESS 
1. The Homestead Act of 1862 first set out conditions 
for the settlement of unappropriated public lands in the .Rocky . 
Mountain West. It was expanded in 1916 by the Stock Raising 
. 




















~ble but suitable for grazing. I find that in Water DiVision 
3 there are over 132,898 acres which were settled by non-
Indians as a 
and 1920.
34 
result of this legislation. between the years 1890 
• 
2. In . 18~~ ,pongres~ . passed . ....-~ . . ~ 
• 
the Desert Lands Act. 
• I - . . 
This Act supported the recognition by Cong1 ess - every bit as 
impliable as the reserved rights asserted for Indians - that . . ...... "' .. . -... . -, . .,. ·.: ~ . " 
.. -.-. • -.J-J" .... • • • • -- .. • .; - - -'"· 0 
Congx. f:!SS . }mew __ wat~~ was neces~~ : fo~ the ~ ~c~es~ful settle~  
.. - r • ~ . ._(, • • .o .... ::J .., • .J o. t ' -•z \. "'~•o ":l 0 o '# " ~ - - - ,,. 
ment of much of the land in the arid West, and further asserted 
• ; •..,; - '<!I.'" ~ (' ~ ... ~ • . • ._ - . • -J• ·-- "" . ... . - . 
the doctrine of prior appropriation. I find the Desert Land Act 
.. .) -,:. ·~ .Jr -. -. ""' 
• , '• .. • • L'" • ,..,.. I 
resulted in the settlement of appro_ximately 23,590 acres by 
-· , ... t ... 




3 • . 
• 
I further find that in the Carey Act of 1894, Con-. · - . ••• • . 
gzees again recognized the importance of water and the neces-
• ! 
sity of irrigation for the successful development of arid lands, 
and ou1liried a disposal policy which resulted in the additional 
se1tlement by non-Indian settlers of approximately 75,111 acres 
of land in Water Division 3. 
36 
4. 1 find that the Reclamation Act of 1902 further 
recognized the necessity of water for settlement in the West, 
and stated that any project authorized under the Act was to 
proceed in recognition of state laws concerning water rights. I 
find that in Water Division 3, over 23, 000 acres were disposed 
. 37 
of to non-Indians under this Act. 
34. Plaintiff's Exhibit DS-6; Tr. p. 11364; Plaintiff's Ex-
hibits WRIR MV-11 and MR-11A; Tr. p. 10510. 
35. Plaintiff's Exhibit DS-12; Tr. p. 11367; also Plaintiff's 
Exhibit VM-llA. 
36. 
. 3 7. 
Plaintiff' a E.xhi.bit DS-17. 





















































• • • 
• 
• 
,..-.. .&- '' ·- 11' .. ,..I ~ ) -i'\ ~ ..J.r"' • •. -~· • . : ·~ f"t • ~ .... • , .. • '4',.. , ' ~ _ ,. · 
· I find -that ·the above Acts of~ the United States · Congt ess 
,....,. • • rJ 1·<4 ilr..:!t· .. .... • -..,...... 0 ""'- - • ~- -• _;,. • 4 • .. , • • , • • -...e- .:. • • l ...... 
resulted i.n approximately 255,500 acres of land in Water-Dfvi-
• I .,,t,;tJ. - - • t"- t.- .. ~ ':..J - ... ~ 
- '-- .,.1; .. • ~ ~ 
sian 3 being originally settled upon by· the· predecessors in 
.__ ~ :"';· I .... ., -~ " • :-;: _ •"' • • _ --. -:::: t 
interest of the iion·-Indians of this area:-
• . 
• 
. . . : - .. ...~, ' 
• 
-- , -· • • ,..._ 0 • .,..,. .. , .L s. ....... (t. 
·- . . .... ~ t !:-:-z: ,;r.rtt!'t: ~ ........ ..::.. .. ·•. 1'; ~ .. ..ol('"'.. - ... 
'B. THB WORLAND HEARING 
• 
, 4 . . . 
. . -. ..... . ... 
I : 
· :~~ }~1 ~"~l!Y~e!D ,.~eveloped ~ver _.IlE!~Y;.;.a hun~LZ~~ .. ~~ 
based. upon the . doctrine, of prior appropriatioJL,.J t is inevitable - ;. ,., .. ,..:_. . . _, ........ , . -~ - --· ·--- ---
that the __ ::. im~sition .. ~.of -= a Pt:IC!ri~sda~e _ ~rlier .. ~~,r;ev_e~ t~e 
. ~em to~ . days of Wyoming may have -an~ adverse. effect upon -- . -
the entire body of valid permits and adjudicated cer:tificates. 
~ · ~ . 
To ~hat d~g:rt:;!e each i$ parmed depends. first upon..,its location, 
upon : the . qu~_~ification of the ~ewly recognized rights~ and 
• 
upon its particular priority. ,~ . ·- • • • 
In .litigation of this magnitude, to ~llect, ev.aluate and 
compile facts and data for compute;ized results to measure an-d 
define this adverse effect was a .gargantuaJ;t task which Wyoming 
took. upon herself to perform, even though it may well have 
• . 
been irrelevant to the le~ chore of quantifying the reserved 
rights. There is no way of knowing how many defendants are 
involved in thi~ adjudicatory action, nor indeed of how ~any 
acres are actually affected in this regard. The acres which 
appear of record upon the certificates in th~ State E;ngineer's 
Office have been proyen in the lawsuit tl.me. and again to often 
vary from the actual acres to which water is applied. But this 
is a matter which need not be aq,dressed in this portion of the 
-adjudication . 
Some 9, 000 defendants are on record as holders of 
approximately 25.000 adjudicated certificates. How many indi-
















~ ... ., . . ,...... ...... ..,. • ,_. ·e.:- ...... .,. ,... 
• 
-·~ 
surmised. How many ranches carry as a part of their property 
- .. ·-· • t• • 
rights a combination of each is neither required nor known • 
., •• • tl .. ...... , -
- I -·~ 
9ver st~ng objections from both Tribal and Federal 
• • • .. 
• 
attorneys that such evidence was not only irrelevant. but quite . ..... ... . . . 
possibly reversible error, I ruled that a small, certain amount 
of evidence of status diminution and of economic effect would be .. --. 
permissible in this lawsuit. I was guided in that ruling by two 
• . 
consideration's: 1) Associate Justice William H. ~ Rehnquist. in 
' , ., 'T ~ 
Cappaert, 
. 
supra, observed trurt the applieation of implied 
- ~.. 'II 
Federal rese rved water · rights must be done with sensitivity; 
- . - ,.. 
and 2) the knowledge that if the"re can be a beginning now to a 
compilation, entitled to credence, of said adverse effect, it 
would undoubtedly ·serve a most valuable purpose to all -
Indians and non-Indians, the United States and the State of 
Wyoming -- in the inevitable bargaining, negotiations, planned 
storage legislation, and strict management p-rocedures that are 
sure to follow this adjudication. 
A total of ·39 Wyoming citizens, all residents of Water 
Division 3 and directly involved herein, were allowed to testify 
at Worland in December, 1981. during a week reserved for evi-
dence regarding economic impact. Their testimony is immutable 
proof that an imposition of an 1868 date upon Indian water 
• 
rights over and above current Indian historic use may have an 
. 
adverse effect on many appropriators. I so find. 
• 
C. THE FASSETT MODEL 
In addition , the State employed the professional services 
of Mr. Gordon W. Fassett, an associate of Leonard Rice Consul-
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~ • J"l 4. . • . . ' 
up .model runs on computers origfually West em States, to set 
' • 
developed to handle .. the entire Big Horn Basin. • 
. Before: reviewing· th~ Fassett Model . and . some of its data 
bas~. :it is best that 1 .state at the· outset e-xactly what was not 
. . . 
concluded from . this massive . evidence.. . The "Jeff" Fassett 
• . 
model, as it will become. known in Wyoming water law and 
administration, .required. over eight .days o,f hearings and ·filled 
38 
just over 2, 000 pages of the transcript . 
• ·~ • • • • • ' 
• 
38. Fas~ett . t~stim.ony beg~n at 'Transcript page '9437 and con-
tinued. virtually un.interYUpted -through page 11621. Not ·all 
water. rights that existed in Wa~er Division· 3 were cranked 
\ . - . 
into' the data used for the computer printouts (about 80% of 
acreage -~as . used-, Exhibtt MF-2)., but --th.e number of certifi-
cated acres that were included in the dkta base. was an 
• - <# o .. I 
attempt to make the conclusions mor·e acceptable to x:eal 
world conditions. Generally, the majority of certificat~s 
and permits that we-re left out were those associ.at:ed with 
water rigbt.s on the uppermost reache.s of the stream 
throughout the Basin; those on smaller draws; those asso-
ciated with particular springs that would appear on indi-
vidual lands, which in. the opinion and from discussions 
with Mr. Cbristopulos. Mr. Fassett and his staff felt 
should be considered outside the 'bounds of rigorous admin-
istra-tion. This eighty percent fi,gure fpr the cer-t1.ficated 
areas was reduced J:o even sixty-five percent of the per- · 
mit.ted areas in. all of Water Division 3. As to what , Tri.bal 
. claims~ including the· contingency claim.s, should be given 
credit is . not cl-ear and it was admi.t:,tedly a very difficult 
job. rbe Tribes' contingency claim of twenty percent total 
of all Tribes' claims said nothing about. specific points of 
diversion: and therefore, t.h.e 130,000 acre-feet involved was 
divided . up among the various points of diversion made by 
th~ United States and the Tribes-, The model was . .designed 
rltb , vi.-rgin flows, input developed by engineers or -staff 
un~er Mr. Fassett's supervision, and .. virgin flows were 
estimated. ·nea.r the gaging sites and were. . not -broken down 
into every si.ngle individual str~am throughout. the . Big ·aorn 
Basin • Plaintif£' s Exhibit MF-4 dealt with v.i.rgin flows 
statistic::ally from .1970 through 1979, t'be years to wbich 
the model runs we_re based • . In th:ls Report. a permit deals 




















0 • ... . : , •• • • 
The Fassett model was not a basis for any finding of fact 
• 
or conclusion of law. If it has probative value in this law suit. 
it is only as a supplemental basis for a finding of fact .reported 
above and for which the Worland witnesses constitute the pri-
mary evidence, i.e •• that the imposition of an 1868 priority 
upon Indian acreage over and above historic total, may have an 
. 
adverse e.ffect upon many state awarded water rlfthtB in Water 
• 
Division 3. -
How much of an adverse effect on the junior rights? How 
much of an effect on territorials? How much of an effect upon 
Tights of users on streams located upstream from the Reserva-
tion as compared to those downstream? What adverse effect, if 
any pc:tssible, on streams such as the Greybull and the Sho-
shone on the north end of Water Division 3, which are remotely 
• 
associated hydrologic.elly with the headwaters of the Wind River? 
• 
• 
38. (Continued) ••• unadjudicated and unconfi.r11led right to use 
water in Wyoming, and an adjudicated right .i.s referred to 
as a certificate, or an adjudicated certificate. In the 
Fas$ett model, the word permit was a generic term used for . 
both permits and certificates. The model developed several 
• 
schedules based primarily upon collation of sWliJNlries of 
actual diversion records of ditches able to be obtained 
throughout the Big Born Ri.ver Basin. Some records were 
good 1 some. records were not very good; but everything was 
collated that could be found on as many ditches as could be 
located throughout the Basin, and these recorda were sum-
marized in their aceual monthly diversion amounts. Between 
c011paring both the results of 111ontnly consumptive use 
studies of his work and of che work of the United States' 
and the Tribes' experts, and a review of ditch diversion 
recorda throughout the Basin, the w1tness was able to come 
up with a diversion pattern, month by month, that was 
applied to every single water right. 
- 262 -
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These and other questions naturally arise from the myri~d .- ~- ... . "'" ,_._,,. ...._ .. , . .. -· - .. .... _, .. .. .. .. 
doubts that remain from my review of the Jeff Fassett testf.:.. .. - ...... . .. .. .. - ·:- ~.. '"' 
mony, and of many of the 200 exhibits used in his model 
. ,. - • 
pre~ntation. • 
• w . -. . - . • ~ ~ - - . - -
The entire Fassett model exercise left me with a distinct 
• 
• 0 • ·' 1 '" - -., .. "; .:.;-.;; - ~~ - •• ! .~ ·~~'f! ~ · ~~ 
feeling that the inputted assumptions ;ere caretuny crafted to 
- ~ 'l ;, ' ...._ - 1 .. . "':-!"""'\ .. • • • .. I • .. ,.-.. - ~ !., ,.._, ... . .. .. • -= •• - o;l ... - ·- .I 
seeure the~ desired print-outs. This is not to say that there 
.. ... ... .. ...;A -- ·"'' + ., - "!#~ - • .,_, 
~ - .. _- - " - : - - , ~ •• - .. ;or 
was either deception ·or faultiness within the practice. but it is 
... :..__,.. ·-- r= • ,. -. .• ~ ... t •- ·""'i1" ~· . • ~· • 
,.. "' .._ * • - - \.4- r..,. "' - - --, . - ._ow -., -
to obsel"'ve that conclusions are to be credible only if the hun-
-· • -. • ... ... .. - • _ ... ~ t ._ - f"::"oo: ~ • .; 
' : ~ .. ·.. - • - • ' - ... =: I. f'. ::-,1 • 
dreds, and in many cases thousands, of assumptions that went 
• 0 - ·-
. ,. 
into the computer for each conclusion, had a . relationsbip to re81 
world situations. Oftentimes this was not the case, or could 
not in fact be the case . 
• 
The record of Fassett testimony is replete with examples 
where certain matters were based on "literature", or on the ex-
perience. of consumption of other towns than on Fort Washakie, 
' for example J for water consumption; that the drr year of the - . -. . ' 
ten year projection was based upon statistics as to become a 
~ -statistically dry year • rathe.r than actu81 dry year flow figures. 
The "worst, worst scenario" wa.s obviously based upon . 
inputs that did not compensate for the existen.ce of state 
awarded permits on some 87, 000 ac~es of Reservation land, and 
• • 
the record is not clear whether some or all were excluded; 
certainly there are state pe~ts on 17.411 acres of the histor-
ically irrigated land. This fact, coupled with the assumptions 
• • 
that all Federal and Indian claims would be fully awarded and . 
• 
immediately exercised, put a strong measure· of qualification 
upon the results. Mr. Fassett testified that in his opinion, 
though he wouldn't stake his life on it since tbe subject matter 








































• • ,.. .... - ... ,. 
.. ; • 
• • 
• • -
five to fifteen percent correction factor, · resulted in a total of - . ~ ... ~ • .,_ ... ~~~ -·· - ~ ' . "*" .. .. - ~ - , ) ~ ..,.;_.... - . 
about 800, 000 acre-feet per year bei,ng the total Indian require-
_.. .::-'f .. 1. J .,__.. _r"'!, ~ ... ~ ~f"'t- ".....;!t ~ ! ~ • .. :. - ..... -
-· _, • ...... ---s .. ' • · - • - .. -
ments under thei-r clmm'it. That fi~re is higher than can· be . 
- .... ..-., I ' .. .. • • I. • 
granted if every adjusted . .Indian · and United States claim 
• 
granted were to be "optimized" , as some experts say in their , .... .~ ,... .... ~";.. - ··- --~· • •• ~ .. -.•r- "- ~ ;otl' ••• ~ • ·' '" - _.,_ • .. ·< -:· • • ~ • .:::::: -~........ - - -
testimony. Tfie water duties used were often a8sumed, and in. 
, ... • .·.. .. • - J. --~ • "' ~- ,_ ~ • ... i f"9 ~ ... ~ "" .. • -
- ... "'!. ... ~-w ... ..;. ~ .:.t--
the case of the RiveJ,"t-on Reclamation Project, if the d~ties used 
' • . .,.. * 6<.W, ~ - -. ' • • ,....., •" ... ~ :• - = t •• '* """'• :?'·• ,..... 0 ... • ., ... ;;..- ~ ·-...J { ' .... ..... .. • ... ... 
were to apply .to the acreage under permit, the result would be 
r 1 · .. 1 -:-. - ::.., ..- •l A,&·~.-,- ' •.. .~~ t ,.:;_ .- - II! t , --}~ .-, !. - _, -· . .. - . -., ..., .. • - - - _. • • -- =- J.. -
evidence that numel"'US Wyoming water users are violating 
.. ,..,. - - .. - -i..-,. • r~,....... ..._ ,... 4 <- , - ... ~ ""I. 
l._:. "I; ~=- '; ..- ' "t -~ • ~ < ., .,- -= • - '· 
Wyoming law for using far in excess of the statutory quantifica-
• ::t~ ; l -:. - \,. ",. ! "~ - .... ~ ·)_ • ., t - , 
don-of one cubic rot>i for seventy acres -pel'lDitted. 
, : "" ..... • • •• 
I could "enumerate many more instances which left so much 
" • 
in doubt regarding the credibility, or the degree of 
• 
rather than credibility, that is to be placed with each 
- • ". • I . . -
model prf:nt-outs. But again let me stress that this is 
. . 
• • • 
det:ract from the professionalism and. the expertise with 
~ 
Mr. Fassett and hiS people completed the difficult task. 









They testified that hand calculations were done with engineering 
expertise. Logic was verified time and again to assure as best 
as possible relationsbips to real world facts. 
Perhaps the overriding and lasting value to be accorded 
the Fassett model is that it is so structured that it can . b,e 
inputted with any combination of dates_, or set of Federal 
claims, or amounts of Federal water usage. In this way, once . 
such matters as quantified rights , removal of twenty percent 
• 
contingency claims, and other reductions, are finally adjudi-
cated herein and beyond appeal, then perhaps officials will have 
available the opportunity to ask proven questions and obtain 
• . 
credible answers to specific unknowns which would then be 




































• .. . . ,... ·-' 
I The purpose of the Fassett model evidence was to but-• 
tress the "Pobtt . . that state wa~er rights could be adverS~ly 
. ' 
aff~cted ·by the imposition of a federal J"E'Served ·water right 
··dating back as far as 1868 on: all Indian claims if all ~ted· 
• 
and simultaneously p~ into effect. That purpose was served. 
-: ,. ~ ~ 
It is regrettable that .another purpose '?I the computer 
• • 
model print-outs was not achieved. That purpose was that · 
under a set of assumptions involving cooperation · of Wyoming 
officials, the Tribal authorities and the United States, the · 
quantification of these Tribal rights could have been deter-
mined; upstream facilities planned for, 39 and an incremental 
39. A document much "in evidence" at counsel tables of major 
parties durlng most of the trial, though not offered- in 
evidence. was a publication of the Department of the 
Interior, Water and Power Resources Set vice (Bureau of 
Reclamation), dealing with upstream storage facilities. 
Both Wyoming and the United States made a copy available to 
me. It is entitled, "Wind River Basin Water Supply Study, 
Preliminary Field Draft, June, 1980." I have based no 
findings in this Report upon materials in this publication, 
but I deem it appropriate to cite from it in this section 
dealing with effects. 
.. 
The report presented results of studies performed to deter-
mine the quantities of water in the Wind River Basin avail-
able for storage, potential storage sites, and approximate 
cost of water storage at each site. All studies were 
conducted so as to have no adverse effect upon existing 
water rights. This study dealt with water. in addition t o . . 
water released from. Boysen Reservoir. No Boysen releases . . 
were shorted to make water available for upstream storage. 
• • • 
These studies demonstrated that during periods when Boysen 
is not full. water couLd b~ stor~d at upstream locations by 
using an exchange system of storage between Boysen and the 
• • 
upstream sites. This ~change bas advantages to all irri-
gators of Division 3: (1) there are periods when storage is 
available in Boysen, but cannot be diverted by upstream .... . . . . 
users due to lqw flow conditions; and (2) upstream storage 
would help eliminate periods when. the Wind River is severe-



























• ~-· - .. _ - •<- • -- ... -
building program outlined -- all of which would have rendered 
conclusions to prove that all state water rights would thereby -
have incurred little or no adverse effect in the implantatio~ and 
• 
establiShment of these quantified Indian water rights. lt is a 
comment on the disobliging nature of our time-s that such an 
alternative use of this vast and costly exercise was not engaged 
in. 








39. (Continued) •.. Nine potential storage sites vere examined 
with SU1111Dary results of hydrology, engineering, economics, 
and environmental matters involved. On-stream sites are 
- ·-
• 
designated as Br..ooks Lake, Blue Holes, Wiggins Reservoir, 
and Raft take.. Off-stream sites are designated as Ocean 
Lake, · Steamboat, Crowheart Butte, and Kinnear. Blue Holes 
is the largest of the proposed sites. In its study, a con-
stant release of 14,500 acre-feet per month, or approxi-
mately 244 feet per second, was made from the reservoir 
du.:ring the opera.tion study. The firm. annual yield would be 
174,000 acre-feet, a figure in excess of the totals of the 













































V. FINDINGS OF FACT AND 






• • r 
· In general, I have found" that the United States,· and to a 
lesser degz ee the Tribes, have prevailed with. evidence to be 
more persuasive at most of the significant poiitts in this adjudi-
cation. However. particularly regarding the proof of practic-
able irrigabllity · of historic lands, much of the State of 
Wyoming's position was found to be convincing~ as it was on 
certain points regarding groundwater and additional Tribal 
futures claims. 
Considering the vigor and professional expertise with 
which the attorneys for Wyoming conducted their case, I believe 
that only serious and legally meritorious COJ:Itentions could have 
. 
survived. To closely examine these contentions, one is re-
ferred to the body of this Report, particularly Part II (pages 
87 through 217), which deals in detail wit;h practicably irrigable 
acreage determinations • 
As is the custom in complex stream adjudications, Fin.d-
ings of ·Fact and Conclusions of Law are of necessity determined 
in the· body of the Report, and appear without distinction in 
summary form listed below. Any ambiguity or omission shall be 
resolved by first referring to the recommended decree herein, 
infra, and next to the specific section of the Report from which 
the following findings and conclusions have been summarized. 



















.. ...,..... -- · - .. . ,.. # • • ,.- I • ~ 
• • 
A. BOUNDARIES AND DATES 
1. The Wind River Indian. Reservation, established by 
Treaty, July 3, 1868, lies wholly within Water Division 3 of the 
• 
State of Wyoming, and its boundaries are agreed to by major 
parti:es herein. See Appendix 1, infra. 
2. The Act of March 3, 1905, amend~d, !podified and 
• • 
ratified the Agreement of April 21, 1904., commonly known as 
• 
the . Second Mc.Lauglin Agreement, , between Indian Inspector ., 
James McLaugJ?n on ~ehalf ~ of the United States, and ,_.. the 
Shoshone and .. Arapahoe Tribes. Approximately 1, 480, 000 acres 
of Reservation land north of the Wirid River and east of the 
Popo Agie were opened to disposal to non-Indians under the 
provisions of the homestead, townsite, coal and mineral land 
laws, or- by sale for cash, as provided in the Act. The ceded 
land is described as follows: 
Beginning in the midch.annel of the Big Wind River 
at a point where said stream crosses the western 
boundary . of the said reservation; thence in a 
southeasterly direction following the midchannel ef 
the Big Wind River to its conjunction with the Little 
Wiltd or Big P.opo-Agie River, near the northeast 
corner of township one south, range four east; 
thence up the midchannel of the said Big Popo-Agie 
River in a southwest-erly direction to the mouth of 
the North Fork of the said Big Popo- Agie River; 
thence up the midchannel of the said North Fork of 
the Big Popo-Agfe River to its intersection With the 
soutnern boundary of tbe said reservation, near th~ 
southwest corner of section twenty-one, townShip 
two south, range one west; thence due west along 
the said southern boundary of s.aid reservation to 
the southwest comer of the same; thence north 
along the western boundary of said reservation to 











































. . - ........ ~... ~ .... • r 
' . • 
• 
. -• • • 
• 
By stipulation of the major -parties, all of the 
"' '"-,. ,_ -, ~ • - I ~ - -
r • ~· "J- , \ - _. • 
aforesaid opened land, whether owned by Indians or non-. 
- r' . . .. .. . . . . 
Indians, is recognized as being within the boundaries of the 
• 
• • • • • • • 
Wind River Indian Reservation. 
• • 
4. By June 12, 1914, 128,986.56 acres were sold 
·- • r. . 
$251, 642. 97 for the _Tribes. 
. ' . 
... ~ .. . realizing . . ~ • • • 
On April 29, 1915, the 
: .; . . 
Commissioner of Indian Affairs recommended that further sales 
··'f · r... 1 • .. - .._ : J ,. -- .. ... ~ 
be postponed indefinitely and, on May 27, 191?, ~e Sec.retaey 
~ .. . 
of Interior so ordered. 
. ' 
. . • • • • ..... . • • • 
5. On September 19, 1934, the 
temporarily withdrew further disposition 
area opened by the 1905 Act. ... -
• 
-- . 
Seetetary of Interior 
of lands within the 
6. Between the opening of the Reservation lands in 
• • • . _,. " . .. .. . 
1905 and when further di~posal of lands was disco~tinued, pro-
~ . . . . .. -. . ./ . .. . -
c.eeds realized by th~ grazing leases on_ the opened lands were. 
not treated as general revenues to the United States Treasury . 
but were instead paid to or expended for the benefit of the 
• • I 
• 
Indians through Tribal accounts . 
• 
7 .. Indian title to the opened lands was not extin-
guished until specific plots of land were actually sold or 
entered, and the Department of the Interior maintained 
exclusive jurisdiction over grazing on opened .lands which were 
not sold or ent~red. 
8. Article III of the 1905 Act provided that a portion 
of the proceeds from the sale of opened land would be used to 
take such steps: 
.•.. as are required by the statutes of the State of 
Wyoming in securing water rights from said State 
for the irrigation of such lands as shall remain the 
property of said Indians, whether located within the · 
territory intended to be ceded by this agreement or 

































The_ Winters d.ecl.Sion of 1908 rendered this language 
0 - • .~ ~ ... 
' .... . - -
of no legal force or affect reprding - securing $tate water 
t - ., -
ri_ghts. It remains as evidence o.f intention re~rding contiliu~d 
• • • 
ownersh!p of ceded lands by Indians. 
-
9. On April 17 ,e 1940. the Secretary of the Interior .• 
0 .. ... ... ::"" " 
• -
upon finding th~t r estoration of" \mdisposeQ' ceded lands to 
11 -: :; .:a I 
Tribal ownership would be in the Tribal interest, ordered lands 
_. . -· ~·~i . 4 "" .. • .. 
not disposed of ·under the 1905 Act restored to the Wind River 
. - "· - . • • • . -
Indi.an Reservation. 
10. The "cede, grant and re~qUish" language ·of 
• . . ~ •' _ .. 
Article I of the 1905 Act as it related to "all right, title and 
~ 
interest'' in the opened lands, when interpreted with the rest of 
the Act and other contemporary documentation, was intended by 
• • • • 
the Tribes and the United States to give the United States the 
-right to dispose af land py sale or settlement for the benefit of 
the Tribes, with the Unlted States to act as agent for the 
Tribes under authority generally associated wi.th a power of 
attorney. Article IX of the Act established this trusteeship . 
11. The e~tinguishment of Indian. property rignts. must 
be clearly and plainly provided for by the Congress and cannot 
• 
be implied. The 1905 Act does not extinguish any right to the 
. -
boundaries and dates granted under this test. 
12. The 1905 Act establishes a trust relationship be-
tween the Tribes and the United States, with the United States 
• 
acting as the trustee for the sale of certain Indian lands to 
settlers. 
13 .. For Tribal, allotted, .or Indian fee land within the 
stipul~ted boundaries of the Wind 1Uv·er Indian Reservation 
which has neve~ left Indian ownership. or which has le,ft Indian 
ownership but which has been reacquired by the Tribes prior 
• 
- 270 -









































: ~ . "' . -#" - ; \ ' . 
to the date of tbls Report, the date for the purpose of deter-. ·.: ~ ~ .. }. ~ ~ 
mining priority of water rights is July 3, 1868. 
- ..., '! . • 
14. For Indian owned fee land awarded a reserved 
..._ rl - ·•, . --- * 
~ - . 
· water ri.ght herein and reacquiNd by t~e Tribes after the date 
of this Report, th~: reserv:~~ _righ~:-~~~}& ~~ue ~- -~ffect'=. . 
. ' 
15 . For Tribal and· allotted land within the stipulated 
boundaries of the Wind .. River mdian Reservation whfch bas left 
. ' . 
Indian oW-nership . . 
- ~ .. ~ r - ... ~ : -:,t~ · ... ~ .,.,_,."""' and 'has -been ·'reacqUired .lly the 'Tribes after 
• .... • .. - .. . • • . ~ - ... t - .. • ~ • _, 
- _.. ~ 1-.,. • - ... _J I -.;..,'\: 
the date of. this Report, tbe date for the·,··purpose-- of; deter--
mining priority of water rights is the dilte of issuance of the 
:-- .. .. •· -- ~ . 
• • 
state awarded water per.mit on .said after-acquired land, if 
- . 
uncancelled at the time -of reacquisition. If "cancelled ·or no 
' 
state rights are in effect., there are no reserved water rights 
for said reacquiTed lands. • 
16.. Land wit · the Wind 
. 
'ver Indian Reservation . . 
which has been conveyed to a non-Indian .in fee, and which re-
mains titled in non-Indian ownership as of this Report, has no -• 




B. · IN'J;ENT AND PURPOSES 
1. The Treaty of 1868 which created the .Wind River 
Indi&ll Rese.~ation provide<l that the Reservation be ·" ••• set 
• 
apart for· the absolute and ... undisturbed use and occupation of 
the S)loshonee Indians h~r~~ named. and for such other friend-
ly tribes or individual Indians as from time to time they may be 
willing ••• to adndt amongst them ••• ·" , Article II. 
2. Article IV of the Treaty provided that the Indians 
" ... will · make said reservations their· permanent home ••. " and 
Article VI ~ticipated that they will " .•• desire to commence 
farming., •• " 
- 271-
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